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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Civil Action No. 5751 


Benard Singer, Plaintiff, 
vs. 

i 

Drivers, Chauffeurs and Helpers Local Union 639, and 
Charles Bell, Samuel Welch, L. A. Trainham ]vnd 
Stuart M. Keysf.r, as officers, members and represen¬ 
tatives of Drivers, Chauffeurs and Helpers Local Union 
639, Defendants. 

United States of America, 

District of Columbia, ss: 


BE IT REMEMBERED, that in the District Court of She 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entit|ed 
cause, to wit: 

1 Complaint for Conspiracy in Restraint of 

Trade, Injunction, Etc. 

Filed February 9 1940 


In the District Court of the United States for the District 

of Columbia 


Civil Action No. 5751 

Benard Singer, 1621 II Street, N. W., Plaintiff, \ 

vs. 

Drivers, Chauffeurs and Helpers Local Union 639, 5|25 
New Jersey Avenue, and 

Charles Bell, Samuel Welch, L. A. Trainham and StuaIrt 
M. Keyser, 525 New Jersey Avenue, as officers, mefii- 
bers and representatives of Drivers, Chauffeurs and 
Helpers Local Union 639, 


Defendants. 
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BENARD SINGER VS. 


Plaintiff respectfully shows to the Court: 

1. Plaintiff is a citizen of the United States, a resident of 
this District, and the owner and operator of Singer’s La¬ 
fayette Bar and Restaurant, 1621 II Street, X. AY., Wash¬ 
ington, D. C. 

2. Defendant, Drivers, Chauffeurs and Helpers Local 
Union 639, is a voluntary unincorporated association, 
namely a labor union, having its principal place of business 
and doing business in the District of Columbia, with offices 
located at 525 New Jersey Avenue. Said defendant is sued 
as such voluntary unincorporated association. 

3. Defendant Charles Bell is President, Samuel Welch, 
Vice-President, L. A. Trainham is Secretary, and Stuart M. 
Kevser, Recording Secretary of defendant Drivers, Chauf¬ 
feurs and Helpers Local Union 639, and said defendants are 
sued individually and as officers and representatives of said 

Local Union 639. 

2 4. Plaintiff avers that he is the owner and opera¬ 

tor of Singer’s Lafayette Bar and Restaurant, 1621 
H Street, X. W., Washington, D. C.; that lie has operated 
the said bar and restaurant for a period in excess of two 
months; that he has a lease upon the premises in which the 
said restaurant is located: that he has expended substantial 
sums of money in fixtures, equipment, advertising and stock 
in trade; that he has operated the said bar and restaurant 
at a profit. 

5. Plaintiff avers that the employees of the said restau¬ 
rant are not now and never have been unionized and that no 
effort has ever been made by defendants to unionize the 
said employees, nor have the said employees themselves 
attempted to form a union. 

6. That there is not now and never has been any dispute 
pending between plaintiff and any of the defendants as to 
hours of labor, wages or terms of employment; 

7. That to plaintiff’s knowledge none of the defendants 
and no members of the defendant union have ever been em¬ 
ployed by plaintiff. 

8. That plaintiff employs no employees who are drivers, 
chauffeurs or helpers as these terms are used by the defen¬ 
dant union and that none of plaintiff’s employees are eligi¬ 
ble for membership in the defendant union. 

9. Plaintiff since he commenced operation of the said bar 
and restaurant has been accustomed to buy ice known as 
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“Terminal ice’’ from the Consolidated Terminal Corpora¬ 
tion, 11th and E Streets, S. W; that plaintiff has always 
been treated fairly by the said Consolidated Terminal Cor¬ 
poration, has enjoyed pleasant business relationship with 
the said Consolidated Terminal Corporation, has continu¬ 
ously bought ice from the said company at advantageous 
prices and has obtained satisfactory deliveries of ice from 
tlie said Consolidated Terminal Corporation at all tmes. I 

10. Plaintiff avers that there is an agreement bej- 
3 tween the Consolidated Terminal Corporation and 
plaintiff under which the said Consolidated Terminajl 
Corporation lias agreed to furnish to plaintiff any and al!l 
ice required by plaintiff at a price which plaintiff con 
advantageous to plaintiff. 

11. Plaintiff considers the said agreement with the Con'r 
solidated Terminal xxx Corporation a valuable right and 
would like to continue dealing with the said Consolidated 
Terminal Corporation in accordance with the said agreef 
ment. 

12. Plaintiff furthers avers that, defendant Local Unioij 
639 and defendant officers of the said defendant Local, well 
knowing the above premises, had on or about February 2} 
1940, maliciously and wrongfully conspired and confeder¬ 
ated together, and with each other and with other persons! 
to the plaintiff unknown, to compel plaintiff to abandon hisj 
custom and practice of buying “Terminal ice” from the! 
said Consolidated Terminal Corporation, and to sever all' 
contractual connection with the Consolidated Terminal Cor-! 
poration under his said agreement with the said corporation,; 
in default of which defendants would ruin plaintiff’s busi-; 
ness. 

13. Plaintiff avers that it was part of the said illegal con-j 
spiracy that defendants would demand that plaintiff shouldj 
cease buying the said “Terminal ice” and that if plaintiff: 
refused to obey the said demand, defendants would under-; 
take to picket plaintiff’s premises and state on placards dis-1 
played to the public that plaintiff was unfair to defendant i 
Union. 

14. It was likewise part of the said illegal conspiracy' 
that pickets would display on a placard, exposed in connec-j 
tion with and at the same time as the placard referred to, j 
that “Terminal ice” was unfair to and that plaintiff uses | 
ice unfair to defendant union. 
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15. Plaintiff avers that it was part of the said illegal con¬ 
spiracy that pickets carrying the said placards upon tlieir 

bodies would walk up and down in front of plaintiff’s 
4 place of business, displaying prominently to the pub¬ 
lic the said placards and statements thereon. 

16. Plaintiff likewise avers that it was part of the illegal 
conspiracy that defendants or their agents or employees 
would loiter in front of plaintiff’s premises or sit in an au¬ 
tomobile parked in front of plaintiff’s premises and stop 
persons delivering supplies to plaintiff, such as milkmen, 
bread men, beer drivers and deliverers of liquor, and state 
to the said delivery men that plaintiff was unfair to defen¬ 
dant union; that plaintiff’s premises were picketed by the 
defendant union and the said delivery men, themselves 
union men, were not allowed by the rules of their union to 
violate the said picket line and to deliver supplies to plain¬ 
tiff. 

17. It was likewise part of the said illegal conspiracy to 
attempt by the operation of the said pickets and placards 
so displayed to attempt to impress upon the public that 
plaintiff was involved in union labor difficulties with defen¬ 
dants and to persuade any customers who might be members 
of labor unions to refrain from entering upon plaintiff’s 
premises and dealing with plaintiff. 

IS. Plaintiff avers that since the formation of the said 


illegal conspiracy, defendants have committed the follow¬ 
ing acts in furtherance of the said conspiracy, namely: 

19. Defendants on Friday, February 2, sent two of their 
agents to plaintiff’s restaurant and the said agents entered 
the said restaurant; saw plaintiff’s chef, William Gomer- 
sall; stated they were from defendant union; said that plain¬ 
tiff bought “Terminal ice”; that the makers of “Terminal 
ice” were not a union shop and demanded that the plaintiff 
and his employees cease using “Terminal ice” or dealing 
with the makers of “Terminal ice,” Consolidated Terminal 
Corporation. The said agents of defendants stated that 
they would call again on Saturday morning, February 3, 
for an answer to their said demands and that if plaintiff 

did not cease using “Terminal ice” and dealing with 
5 the Consolidated Terminal Corporation, the defen¬ 
dant union would picket plaintiff’s restaurant. 

20. On Saturdav, Februarv 3, the said agents of defen- 
dant union returned to plaintiff’s restaurant, went back into 


i 
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the kitchen to see the chef, demanded what the restaurant !s 
answer was to their demands of February 2 and when plain¬ 
tiff’s chef said that plaintiff saw no reason why he should 
cease using “Terminal ice” and cease dealing with the 



rant. 

21. On Monday, February 5, two agents of defendant 
union parked a car in front of plaintiff’s restaurant an<jl 
continued to sit therein for a long period of time. The sai<jl 
union agents advised the following delivery men that plainj- 
tiff was using non-union “Terminal ice”, that pickets would 
be established in front of plaintiff’s restaurant and that the 
said delivery men could not deliver any supplies to plaint 
tiff. The said delivery men were delivery men in the fob- 
lowing companies: Richfield Dairy, Crusty Pie Company! 
National Brewery Company, Heurieh Brewery Company! 
Anheuser-Busch Brewery, Old German Brewery Company} 
(twice). 

22. The said delivery men upon being warned by defen-; 
dants’ agents all went away stating that they could not pass') 
a picket line and could not deliver supplies to plaintiff inj 
violation of defendants’ agents’ instructions. 

23. Thereafter on Monday, February 5, defendants placed; 
two pickets in front of plaintiff’s restaurant each bearing! 
placards, the said pickets walking up and down in front of! 
plaintiff’s restaurant during the afternoon of February 5,| 
a placard borne in front and in back of one picket bearing} 
the following statement: 

“This place of business uses ice unfair to Drivers, Chauf-| 
fours and Helpers Local Union 639 affiliated with Teamsters j 
Joint Council No. 55 and Wash Central Labor Union and] 
A. F. of L.” | 

6 24. The other picket bore a placard in front and j 

back reading as follows: 

“Terminal ice unfair to Drivers, Chauffeurs and Helpers ! 
Local Union 639, affiliated with Teamsters Joint Counsel 55 j 
and Wash Central Labor ITiion and A. F. of L.” 

The said picketing has continued and is continuing up to the j 
filing of this suit. 
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25. On Tuesday, February 6, agents of defendants reap¬ 
peared and stopped a delivery man from the Richfield Dairy, 
who was attempting to deliver milk, and a delivery man 
from the Crusty Fie Company attempting to deliver pies. 
Defendants’ agents warned each that plaintiff was in 
trouble with the union and that they must not deliver any¬ 
thing to plaintiff. 

26. On Wednesday, February 7, agents of defendants 
again appeared in an automobile parked in front of plain¬ 
tiff’s restaurant and again warned delivery men that no de- 
liveries could be made to plaintiff’s restaurant. 

27. Plaintiff avers that the said acts were performed as 
a part of and in furtherance of an illegal conspiracy on the 
part of defendants to coerce plaintiff to cease using “Ter¬ 
minal ice” and to cease dealing with the Consolidated Ter¬ 
minal Corporation, makers thereof. The said acts were 
likewise done pursuant to the said illegal conspiracy to re¬ 
strain plaintiff in his right to contract freely with in¬ 
dividuals and companies of his choice and freely to trade 
with persons doing business in Washington, D. C., more 
particularly to trade and deal with the Consolidated Termi¬ 
nal Corporation. The said acts are continuing at the pres¬ 
ent time. 

28. Plaintiff likewise avers that the said acts of defen¬ 
dant constitute a blacklisting of plaintiff and an indirect and 
secondary boycott of plaintiff, having for its object an il¬ 
legal restraint of trade and an unlawful coercion of plain¬ 
tiff as set forth above and having no lawful object. 

29. Plaintiff avers that defendants’ acts, as set forth 
above, have greatly injured plaintiff in his business 

7 and have harassed him in the conduct thereof: that 
defendants’ coercion and intimidation and false state¬ 
ments to delivery men that plaintiff was in union trouble, 
prevented the said delivery men from delivering supplies 
to plaintiff in the usual course of business and prevented 
plaintiff obtaining the articles of food and drink necessary 
to the conduct of plaintiff’s business. 

30. Plaintiff further avers that the said acts of defen¬ 
dants have falsely represented to the public that plaintiff 
is in controversy, or at odds with, a labor union, and that 
they thus tend to prevent members of labor unions from 
patronizing plaintiff’s restaurant. Plaintiff avers that 
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many of plaintiff’s customers are Government workers and 
others who are members of labor unions, and who, by reason 
of said illegal conspiracy and unlawful picketing pursuant 
thereto, have ceased and will cease to patronize plaintijff. 

31. Plaintiff avers that he is in no way connected iwith 
the Consolidated Terminal Corporation, makers of “Termi¬ 
nal ice”; nor have defendants’ agents explained to plaijntiff 
in what wav thcv deem that he is in anv manner connected 

• J * » 

with the said Consolidated Terminal Corporation, nor have 
defendants’ agents demanded that plaintiff do anything with 
respect to the said Consolidated Terminal Corporation,! ex¬ 
cept that plaintiff must cease buying their ice and dealing 
and trading with the said company. 

32. Plaintiff avers that he has sustained, is sustaining 
and will continue to sustain irreparable injury as a result 
of defendants’ actions aforesaid unless this Court enjoins 
and restrains the said defendants from continuing tljieir 
said illegal activities. 

33. Plaintiff likewise avers that as to relief prayed |for 
herein, greater injury will be inflicted upon plaintiff byjthe 
denial of relief than will be inflicted upon defendants! by 
granting said relief, and plaintiff further avers that he has 

no plain, adequate and complete remedy at law vj’ith 
8 respect to continuing and future injuries. 

Wherefore, the premises considered, plaintiff 

prays: 

1. Plaintiff demands judgment against defendants for (the 
sum of Ten Thousand Dollars ($10,000) and treble dam¬ 
ages together with reasonable counsel fees, besides the 


costs and disbursements in this action. 

2. That this Court permanently enjoin and restrain de¬ 
fendants from conducting the said indirect and secondary 
boycott and blacklisting plaintiff, and further enjoin and ire- 
strain defendants from in any way interfering with pla|in- 
tiff’s conduct of his own business by threats, intimidatibn, 
coercion, picketing, or otherwise. 

3. That pending the determination of this cause, this 
Court grant a temporary restraining order, restraining de¬ 
fendants from conducting the said indirect and secondary 
boycott and blacklisting of plaintiff, and from in any w|ay 
interfering with plaintiff’s conduct of his own business jbv 




I 
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threats, intimidation, coercion, picketing, or otherwise; and 
for such other relief as may be necessary in the premises. 

BENARD SINGER, 

Plaintiff. 

WM. E. LEAHY 
WM J HUGHES Jr 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Benard Singer, being first duly sworn, upon oath, de¬ 
poses and says that he has read the foregoing complaint 
herein by him subscribed and knows the contents thereof; 
that the matters and things therein stated of his own per¬ 
sonal knowledge are true and those stated upon information 
and belief he believes to be true. 

BENARD SINGER 

Subscribed and sworn to before me this 8tli day of Febru¬ 
ary, 1940. 

(S) RALPH L. BAILEY 

(Seal) Notary Public, for the District 

of Columbia. 

9 Motion for Temporary Restraining Order 

Filed Februarv 9 1940 

m * • 

Comes now plaintiff by his attorneys and moves the 
Court, upon the attached complaint, to grant a temporary 
restraining order pending the hearing and determination 
of this cause, enjoining and restraining defendants from 
continuing their indirect and secondary boycott of plain¬ 
tiff and their illegal blacklisting of plaintiff, and from in 
any way interfering with plaintiff’s conduct of his own 
business by threats, intimidation, coercion, picketing, or 
otherwise, and for such other relief as may be necessary. 

WM E. LEAHY 
WM J HUGHES Jr 
Attorneys for Plaintiff 


i 

I 
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10 Marshal’s Return 

Served a copy of the within motion on 

1. ) Drivers, Chauffeurs and Helpers Local Union 63SJ, by 
L. A. Trainham, Secretary-Treasurer, PERAONAljLY, 
Feb. 10, 1940. 

2. ) Charles Bell, Not to be found May 27,1940. 

3. ) Samuel Welch, PERSONALLY February 14, 194;0. 

4. ) L. A. Trainham PERSONALLY February 10,1940 

5. ) Stuart M. Kevser, PERSONALLY February 10,1940. 

JOHN B. COLPOYS I 

U. S. Marshal in and for\the 
D. of C. 

By H. H. RANKIN 

W. J. KIRKLAND. i 

H. B. CLAGETT Jr. 

L. 


11 Motion to Dismiss 

Filed March 7 1940 j 

• • * 

l 

The defendants move the court to dismiss the action (be¬ 
cause the complaint fails to state a claim against defendants 
upon which relief can be granted. 

The defendants state the following as grounds for shell 
motion : 

j 

1. The complaint in its substance attempts to state! a 
cause of action in equity requiring injunctive relief. Thie 
complaint, insofar as it likewise attempts to state a claim 
for triple damages, must be dismissed as being beyond the 
power of the court to grant, either as an incident to or in 
connection with such suit for injunction. 

2. The controversy set forth in the complaint involves^ a 
labor dispute as defined in the Norris-LaGuardia Act. Ac¬ 
cordingly it becomes incumbent upon plaintiff to disclose by 

affirmative allegations that he was entitled to invojke 

12 the equitable jurisdiction of this court as limited by 
such Act. This he has failed to do; accordingly the 

Court has no jurisdiction over the subject matter of the ac¬ 
tion and no jurisdiction to grant the injunctive relief Re¬ 
quested. 


I 
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3. The complaint wholly fails to state the existence of 
any action, activity, or conspiracy which is illegal, unlaw¬ 
ful or contrary to the laws of the District of Columbia or 
of the United States, or which entitles plaintiff to any in¬ 
junctive relief or to any damages. 

4. The complaint, insofar as it attempts to state a cause 
of action arising under the Sherman Antitrust Act (26 
Stat. 209) or the Clayton Act (38 Stat. 738) is defective 
for the reason that the alleged conspiracy and acts accom¬ 
panying the same and other activities alleged in the com¬ 
plaint, being carried on by labor organizations, are ex¬ 
pressly exempt from the provisions of the said Acts. 

Respectfully submitted, 

JOS A PADWAY 
HERBERT S. THATCHER 
Attorneys for the Defendants, 

Dated March 6, 1940. 

13 Answer to Motion to Dismiss 

Filed March 13 1940 

# # # 

1. The new rules permit joinder of equitable and legal 
causes of action in the same suit. There is therefore no 
objection at present to a suit for damages and a prayer for 
an injunction being united in the same cause of action. 

2. The LaGuardia Act does not apply, the facts herein 
being incapable of being fitted into Section 13 (a), (b) and 
(e) of the LaGuardia Act or any other Section. 

3. The complaint shows on its face an illegal and mali¬ 
cious conspiracy to coerce plaintiff and, if he does not sur¬ 
render, to destrov his business. (Complaint, paragraphs 12, 
28). 

4. A labor union engaged in a Conspiracy involving a 
secondary boycott is not exempt under the Sherman Act or 
the Clayton Act. 

The motion should be denied. 

WILLIAM E. LEAHY 
WM J. HUGHES JR. 

Attorneys for Plaintiff 
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14 Memorandum Opinion 

Filed June 26 1940 

* * # 

Morris, J. In each of these cases a motion to dismiss 
the complaint was filed by the defendants. It was agreed 
that the cases should be heard together on such motion. 


15 In the Singer case, it is urged that the defendants 
wrongfully conspired to compel the plaintiff to aban¬ 
don his custom and practice of buying “Terminal ice V from 
the Consolidated Terminal Corporation, and to seter all 
contractual connection with the Consolidated TeWninal 
Corporation, under his agreement with that corporation, in 
default of which defendants would ruin plaintiff’s business; 
that it was a part of said illegal conspiracy that, if plaintiff 
refused to obev the demand of the defendants, tlicv Iwould 
undertake to “picket” plaintiff’s premises and st;|te on 
placards displayed to the public that plaintiff was unfair 
to defendant union; that it was a part of said illegal con¬ 
spiracy that said “pickets” would display on a placard that 
“Terminal ice” was “unfair,” and that plaintiff usjes ice 
“unfair” to defendant union, and that said placards would 
be carried by “pickets” up and down in front of plaintiff's 
place of business, displaying prominently to the public the 
statements thereon; that it was part of the illegal conspiracy 
that the defendants or their agents would loiter in j front 
of plaintiff’s premises and stop persons delivering supplies 
to plaintiff, such as milk men, bread men, beer driverjs and 
deliverers of liquor, and state to the delivery men| that 
plaintiff was unfair to the defendant union, and thqt the 
said delivery men, themselves labor men, were not allowed 
by the rules of their union to violate the said “picket lline” 
to deliver supplies to plaintiff; that it was also part of said 
conspiracy to attempt, by the operation of said “pickets” 
and placards, to impress upon the public that plaintiff was 
involved in union labor difficulties with the defendants!, and 
to persuade any customers who might be members of jlabor 
unions to refrain from entering upon plaintiff’s preijnises 
and dealing with plaintiff. It is alleged that, pursuant to 
said alleged conspiracy, the defendants have committed the 
following overt acts: That defendants sent two of Itheir 


i 
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agents to plaintiff’s restaurant, who stated they were 

16 from defendant union, that the plaintiff bought 
“Terminal ice,’’ that the makers of “Terminal ice’’ 

were not a union shop, and demanded that the plaintiff and 
his employees cease using “Terminal ice’’ or dealing with 
its makers, the Consolidated Terminal Corporation, that, 
if plaintiff did not cease using “Terminal ice’’ and dealing 
with the Consolidated Terminal Corporation, the defendant 
union would “picket’’ plaintiff’s restaurant; that subse¬ 
quently agents of the defendants sat in a parked car in 
front of plaintiff’s restaurant for a long period of time and 
advised certain delivery men that plaintiff was using non¬ 
union “Terminal ice,” that “pickets” would be established 
in front of plaintiff’s restaurant, and that said delivery 
men could not deliver any supplies to plaintiff: that the 
delivery men referred to were employed by the following 
companies: Richfield Dairy, Crusty Pie Company, National 
Brewery Company, Heuricli Brewery Company, Anheuser- 
Busch Brewery, and Old German Brewery Company; and 
that said delivery men, upon being warned by defendants’ 
agents, all went away, stating they could not pass a “picket 
line” and could not deliver supplies to plaintiff in violation 
of the instructions of defendants’ agents; that thereafter 
defendants placed two “pickets” in front of plaintiff's 
restaurant, each bearing placards, upon one of which was 
the following inscription: 

“This place of business uses ice unfair to Drivers, Chauf¬ 
feurs and Helpers Local Union 680 affiliated with Teamsters 
Joint Council No. 55 and Wash Central Labor Union and 
A. F. of L.” 

and upon the other of which was the following inscription: 

“Terminal ice unfair to Drivers, Chauffeurs and Helpers 
Local Union 639, affiliated with Teamsters Joint Council 55 
and Wash Central Labor Union and A. F. of L.”; 

that said “pickets” walked up and down in front of plain¬ 
tiff’s restaurant, and that they have continued and are con¬ 
tinuing so to do; that subsequently agents of defendants 
stopped a delivery man from the Richfield Dairy who was 
attempting to deliver milk and a delivery man from 

17 the Crusty Pie Company attempting to deliver pies; 
that defendants’ agents warned each that plaintiff 
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was in trouble with the union, and that they must not deliver 
anything to plaintiff; and, finally, that thereafter agejnts of 
the defendants again appeared in an automobile parked in 
front of plaintiff’s restaurant and again warned delivery 
men that no deliveries could be made to plaintiff’s restau¬ 
rant, all of which acts, it is alleged, were in furtherance of 
the said conspiracy on the part of defendants to coerce 
plaintiff to cease using “Terminal ice” and to cease dealing 
with the Consolidated Terminal Corporation, lrjakers 
thereof, and were also done to restrain plaintiff in his: right 
to contract freely with individuals and companies of his 
choice and freely to trade with persons doing business in 
Washington, D. C., which it is averred constitutes a black¬ 
listing of plaintiff and an indirect and secondary boycott 
of plaintiff, having for its object an illegal restraint of [trade 
and an unlawful coercion of plaintiff. It is further alleged 
that, as a result, plaintiff Singer has suffered great injury 
by reason of the alleged intimidation, false statements and 
inability to obtain articles of food and drink necessajry to 
the conduct of plaintiff’s business. The plaintiff further 
alleges that he is in no way connected with the Consolidated 
Terminal Corporation, makers of “Terminal ice;” thgt he 
has sustained irreparable injury, wherefore the plaintiff 
asks for damages, to be trebled, together with reasonable 
counsel fees and costs, pursuant to the provisions of the 
Federal Anti-Trust Laws (Secs. 3 and 15, Ch. 1, Titlb 15, 
U. S. C. A.). The plaintiff Singer also asks in his compjlaint 
for a temporary restraining order, and to be later granted 
a permanent injunction, restraining the defendants from 
conducting an indirect and secondary boycott and black¬ 
listing plaintiff, and from in any way interfering with plain¬ 
tiff’s conduct of his own business by threats, intimidation, 
coercion, “picketing,” or otherwise. 

18 What has been said with reference to the first cause 
of action in the Consolidated Terminal suit has equal 
application here, because, as stated, if the purpose and [acts 
of the defendants are not of the character which fall within 
the sections of the Sherman Anti-Trust Law in question, 
they do not give rise to an action under that Act. Under 
the allegations of the complaint in the Singer case, llow- 
ever, which are admitted for the purposes of the motion to 
dismiss, this case too must await proof of the facts and cir¬ 
cumstances before it can be determined whether or not! the 
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provisions of the Sherman Anti-Trust Law are applicable. 
And so the motion to dismiss this complaint must at this 
time be denied, without prejudice, however, to a renewal at 
the trial of the cause. 

With respect to the prayer in the complaint in the Singer 
case for a temporary and permanent injunction, 1 am con¬ 
vinced that, within the meaning of the Norris-LaGuardia 
Act (Secs. 104, 107 and 113, Ch. 6, Title 29, U. S. C. A.), 
there exists a “labor dispute” between such persons, al¬ 
though not standing in the proximate relation of employer 
and employee, which deprives this Court of jurisdiction to 
grant injunctive relief. As the complaint, for the reasons 
above stated, cannot at this time be dismissed, the allega¬ 
tions and prayer for injunctive relief is considered surplus¬ 
age. 

JAS. W. MORRIS 
Justice. 

June 26,1940. 

19 • Order 

Filed July 16 1940 
# # # 

This cause coming on to be heard upon defendants’ Mo¬ 
tion to Dismiss the complaint herein, and counsel having 
been heard for both sides, and briefs submitted and con¬ 
sidered, it is this 15th day of July, 1940, Adjudged, Ordered 
and Decreed that defendants’ Motion to Dismiss be and it 
is hereby overruled without prejudice, however, to its re¬ 
newal at the trial of the cause. 

The Court holds that within the meaning of the Norris 
LaGuardia Act (Secs. 104, 107 and 113, Chap. 6, Title 29, 
U. S. C. A.) there exists a labor dispute which deprives the 
Court of power to grant injunctive relief, and denies de¬ 
fendants’ Motion for Temporary Restraining Order. 

JAS. W. MORRIS 

Justice 

O. K. as to form 

WM. E. LEAHY 
WM. J. HUGHES, JR., 
Attorneys for Plaintiff. 

JOSEPH A. PADWAY, 
Attorney for Defendants. 
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i 

Order Allowing Special Appeal j 

Filed October 25 1940 

United States Court of Appeals For the 

District of Columbia j 

i 

October Term, 1940. 

No. 3321 Original. 

Civil Action No. 5751. 

Bernard Singer, Petitioner , 

i 

vs. 

Drivers, Chauffeurs & Helpers Local Union 639 ajnd 
Charles Bell, Samuel AYelch, L. A. Trainham ajnd 
Stuart M. Keyser. ! 

i 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of the District Court of tlhe 
United States for the District of Columbia entered July 
15, 1940, in the above entitled cause by Mr. Justice Janies 
W. Morris, 

It is ordered by the Court that the petition be, and it |is 
hereby, granted, and a special appeal allowed as prayed. 

Per AIR. CHIEF JUSTICE GRONEjR, 
October 22, 1940. 

A true Copy, 

Test: JOSEPH AY. STEA\ 7 ART j 

(Seal) Clerk of the United States Court of Appeals for tl\ie 
District of Columbia. \ 

21 Designation of Record. 

Filed November 4 1940 j 

m # * 

Appellant designates the following as the record on ap¬ 
peal herein: 

1. The Complaint. j 

2. Motion to Dismiss. | 

3. Answer to Motion to Dismiss. 

4. Motion for Temporary Restraining Order. 

i 

i 
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BENARD SINGER VS. DRIVERS, ET AL. 


5. Memorandum Opinion of Judge Morris (First para¬ 
graph and page 11, beginning “In the Singer Case” 
to the end). 

6. Order of Judge Morris dated July 15, 1940. 

7. This Designation. 

WILLIAM E. LEAHY 
WILLIAM J HUGHES JR. 
NICHOLAS J CHIASCIONE 
Attorneys for Appellant. 

Respondents agree to this designation and hereby stipu¬ 
late that it shall constitute the entire record in this appeal. 

JOS. A. PADWAY 
by HENRY KAISER 

22 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 21, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 5751, Civil Action, 
wherein Benard Singer is Plaintiff and Drivers, Chauf¬ 
feurs and Helpers Local Union 639, et al., are Defendants, 
as the same remains upon the tiles and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 7th day of November, 1940. 

CHARLES E STEWART, 

Clerk , 

By CHAS B COFLIN, 

(Seal) Assistant Clerk. 

Endorsed on Cover: Benard Singer, Appellant, vs. 
Drivers, Chauffeurs and Helpers Local Union 639 et al. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Nov 9 - 1940 Joseph W. Stewart, Clerk 
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IN THE 


United States Court of Appeals 

for the District of Columbia 
October Term, 1940 

SPECIAL CALENDAR. 

No. 7786 


BENARD SINGER, Appellant 

i 

v 

i 

DRIVERS, CHAUFFEURS AND HELPERS LOCAt 

UNION 639 ET AL. ! 


BRIEF FOR APPELLANT. 


Appeal from the District Court of the United States for the 

District of Columbia. 


OPINION BELOW. ! 

I 

The opinion below will be found at page 11 of the Record. 

i 

JURISDICTIONAL STATEMENT. j 

Plaintiff, a resident of this District and the owner apd 
operator of Singer’s Lafayette Bar and Restaurant, 16^1 
H Street, N. W., (R. 2, par. 1) sued the defendants und0r 
the Anti-Trust Acts for treble damages for conspiracy in 
restraint of trade and asked for an injunction and a tern- 
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porary restraining order enjoining the defendants, a labor 
union and its officers, from putting into effect a threat to 
ruin plaintiff’s business unless he ceased buying “Ter¬ 
minal ice” under a contract he had with the Consolidated 
Terminal Company. (R. 1-8) 

Defendants moved to dismiss on various grounds and 
insofar as plaintiff’s application for an injunction and a 
temporary restraining order was concerned moved to dis¬ 
miss on the ground that a “labor dispute” was involved 
within the meaning of the LaGuardia Act, (29 U. S. C. A. 
Sec. 101 et scq.) and hence the Court had no power, under 
the allegations of the Complaint, to grant either the in¬ 
junction or the temporary restraining order. (R. 9-10) 
Plaintiff filed an Answer to the Motion to Dismiss (R. 10) 
and the Court (Justice Morris) in a Memorandum Opinion 
(R. 11-14) overruled so much of the Motion to Dismiss as 
attacked the suit for conspiracy under the Sherman Act 
but sustained so much of the Motion to Dismiss as asserted 
the lack of jurisdiction of the Court to grant either the in¬ 
junction or the Temporary Restraining Order. (R. 14) 
The Court below filed an Order July 16, 1940, reciting: 

“The Court holds that within the meaning of the 
Norris LaGuardia Act (Secs. 104, 107 and 113, Chap. 
6, Title 29, IT. S. C. A.) there exists a labor dispute 
which deprives the Court of power to grant injunctive 
relief, and denies defendants’ Motion for Temporary 
Restraining Order.” (R. 14) 

The jurisdiction of this Court is based upon Section 226, 
District of Columbia Code (1924). 

This is a special appeal from the above interlocutory 
order of the District Court (Justice Morris) (R. 14) filed 
July 16, 1940. Petition for a special appeal was filed Au¬ 
gust 2, 1940, and a special appeal allowed October 25, 1940. 
(R. 15) Designation of Record was filed November 4,1940. 
(R, 15) 



3 


STATEMENT OF THE CASE. 

The present case arose on Plaintiff’s Complaint and De- 
fendants’ Motion to Dismiss admitting its facts to be tfue. 
The complaint alleged: 

The Plaintiff is the owner and operator of Singer’s La¬ 
fayette Bar and Restaurant, 1621 H Street, N. W., Wash¬ 
ington, D. C., and has a lease upon the premises. He has 
expended substantial sums in fixtures, equipment, advertis¬ 
ing and stock in trade and had operated the bar and tes- 
taurant at a profit. (R. 2, par. 4) The employees of fclie 
restaurant are not unionized and never have been unionised 
and no effort has ever been made to do so nor have they 
themselves ever attempted to form a union. (R. 2, par.jS) 
There was no dispute pending between plaintiff and any of 
the defendants as to hours of labor, wages or terms of em¬ 
ployment, and there has never been any such dispute be¬ 
tween them. (R. 2, par. 6) None of the defendants 
and no members of the defendant union have ever 
been employed by plaintiff. (R. 2, par. 7) Plaintiff 
employs no drivers, chauffeurs or helpers as these terms 
are used by the defendant union. Plaintiff’s employees 
were not even eligible for membership in the defendant 
union. (R. 2, par. 8) 

From the time plaintiff commenced to operate his Bar 
and Restaurant he was accustomed to buy ice known las 
“Terminal” ice from the Consolidated Terminal Corpora¬ 
tion, located in Washington, D. C. He had always been 
treated fairly by this Company, had enjoyed pleasant busi¬ 
ness relations with it and had continuously bought ice frpm 
it at advantageous prices. Deliveries of ice were always 
satisfactory. (R. 2-3, par. 9) 

Plaintiff had an agreement with this Company under 
which the Company was obligated to furnish plaintiff jjill 
the ice required by him at a price which plaintiff consid¬ 
ered advantageous. (R. 3, par. 10) Plaintiff considered 
his agreement with the Consolidated Terminal Company; a 
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valuable right and averred that he would like to continue 
dealing with the Consolidated Terminal Corporation in ac¬ 
cordance with this agreement. (R. 3, par. 11) 

Plaintiff then averred that the defendant union and its 
officers well knowing all the above, on or about February 2, 
1940, maliciously and wrongfully conspired together and 
with each other and with other persons unknown, to compel 
plaintiff to abandon his custom and practice of buying Ter¬ 
minal ice and to sever all contractual connection with Con¬ 
solidated Terminal Corporation under his agreement with 
that Company, in default of which the defendants would 
ruin plaintiff’s business. (R. 3, par. 12) Plaintiff averred 
that it was part of this illegal conspiracy that defendants 
would demand that plaintiff should cease buying “Ter¬ 
minal” ice and that if he refused defendants would under¬ 
take to picket the premises and state on placards displayed 
to the public that plaintiff was unfair to defendant union. 
(R. 3, par. 13) Likewise, defendants would display on a 
similar placard that “Terminal” ice was unfair to defen¬ 
dant union and that plaintiff used ice unfair to the defen¬ 
dant union. (R. 3, par. 14) Pickets carrying these placards 
would walk up and down in front of his place of business 
displaying them prominently. (R. 4, par. 15) 

It was also part of the conspiracy that defendants or 
their agents or employees would loiter in front of plain¬ 
tiff’s premises or sit in an automobile parked in front of his 
place of business and stop persons delivering supplies to 
plaintiff such as milkmen, bread men, beer drivers and de¬ 
liverers of liquor and tell them that plaintiff was unfair to 
the defendant union, that his premises were picketed by 
the defendant union and that these delivery men, them¬ 
selves union men, were not allowed by the rules of their 
union to violate the picket line and deliver supplies to plain¬ 
tiff. (R. 4, par. 16) It was part of the illegal conspiracy 
to attempt by the operation of these pickets and placards 
to impress upon the public that plaintiff was involved in 
union difficulties with the defendants and to persuade any 
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customers who might be members of labor unions to refrain 
from entering the restaurant and dealing with plairjtiff. 
(R. 4, par. 17) 

The Complaint then alleged various overt acts in further¬ 
ance of the conspiracy. (R. 4, par. 18) Thus, defendants 
on Friday, February 2, 1940, sent two of their agents to 
plaintiff’s restaurant where they saw plaintiff’s chef. De¬ 
fendant’s agents stated that they were from the Union, 
that plaintiff bought “Terminal” ice, that the makers of 
“Terminal” ice were not a union shop and demanded that 
plaintiff and his employees cease using “Terminal” icb or 
dealing with the makers of “Terminal” ice, the Consoli¬ 
dated Terminal Company. The defendant’s agents stated 
that they would call again on the following day, Saturday 
morning, February 3rd, for an answer to their demands hnd 
that if plaintiff did not cease using “Terminal” ice gnd 
cease dealing with the Consolidated Terminal Corporation, 
the defendant union would picket the restaurant. (R^ 4, 
par. 19) Accordingly, on Saturday, February 3rd, defen¬ 
dant’s agents returned to the restaurant, went back i{nto 
the kitchen to see the chef, demanded to know what ithe 
restaurant’s answer was to their demands of Februarv 2nd, 
and when the chef said that plaintiff saw no reason why! he 
should cease using “Terminal” ice, defendants’ agents jan- 
nounced that they would immediately commence picketing 
the restaurant. (R. 4, par. 20) 

The following Monday, February 5th, tw^o agents of the 
defendant union parked a car in front of plaintiff’s res¬ 
taurant and sat in the car for a long period of time. |As 
delivery men attempted to deliver supplies to plaintiff j;he 
union agents advised them that plaintiff was using non¬ 
union “Terminal” ice, that pickets would be established! in 
front of his restaurant and that the delivery men could hot 
deliver supplies to plaintiff. The delivery men thus spoken 
to by the union agents were delivery men from Richfield 
Dairy, Crusty Pie Company, National Brewery Company, 
Heurich Brewery Company, Anheuser-Busch Brewery, Old 
German Brewery Company. (R. 5, par. 21) The delivery 

| 
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men upon being warned by the union agents all went away 
stating that they could not pass a picket line and could 
not deliver supplies to plaintiff in violation of union agent’s 
instructions. (R. 5, par. 22) 

Thereafter on Monday, February 5, defendants placed 
two pickets in front of plaintiff’s restaurant each bearing 
placards, the said pickets walking up and down in front of 
plaintiff’s restaurant during the afternoon of February 5, 
a placard borne in front and in back of one picket bearing 
the following statement: 

“This place of business uses ice unfair to Drivers, 
Chauffeurs and Helpers Local Union 639 affiliated with 
Teamsters Joint Council No. 55 and Wash. Central 
Labor Union and A. F. of L.” 

The other picket bore a placard in front and back reading 
as follows: 

“Terminal ice unfair to Drivers, Chauffeurs and 
Helpers Local Union 639, affiliated with Teamsters 
Joint Counsel 55 and Wash. Central Labor Union and 
A. F. of L.” 

The picketing continued as the suit was filed. (R. 5, par. 
23-24) 

On Tuesday, February 6th, agents of defendants returned 
and stopped a delivery man from the Richfield Dairy who 
was attempting to deliver milk and a delivery man from the 
Crusty Pie Company attempting to deliver pies. Defen¬ 
dant’s agents warned each that plaintiff was in trouble with 
the union and that they must not deliver anything to the 
plaintiff. (R. 6, par. 25) The following day, February 7th, 
agents of defendants again appeared in an automobile 
parked in front of the restaurant and again warned deliv¬ 
ery men that no deliveries could be made to plaintiff’s 
restaurant. (R. 6, par. 26) 

Plaintiff averred that the above acts were performed as 
part of and in furtherance of an illegal conspiracy to coerce 
plaintiff to cease using “Terminal” ice, and to cease deal¬ 
ing with the Consolidated Terminal Corporation. Like- 
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wise, plaintiff averred that these acts were done pursuant to 
the said illegal conspiracy to restrain plaintiff in his ijight 
to contract freely with individuals and companies of his 
own choice and freely to trade with persons doing business 
in Washington, D. C., more particularly with the Consoli¬ 
dated Terminal Company. Plaintiff alleged that these ; acts 
w'ere continuous in their nature. (R. 6, par. 27) Plaiptiff 
averred that these acts constituted a blacklisting of plain¬ 
tiff and an indirect and secondary boycott of plaintiff, hav¬ 
ing for their object an illegal restraint of trade and an un¬ 
lawful coercion of plaintiff and having no lawful object. 
(R. 6, par. 28) Plaintiff averred that these acts greatly in¬ 
jured and harassed him in his business, that defendaht’s 
coercion and intimidation and false statements to delivery 
men that plaintiff was in union trouble prevented them 
from delivering supplies to him in the usual course of busi¬ 
ness and prevented plaintiff from obtaining the articles of 
food and drink necessary to the conduct of his business. 
(R. 6, par. 29) Plaintiff averred that defendant’s pets 
falsely represented to the public that he was in controversy 
with and at odds with the labor union and thus tended 
to prevent members of labor unions and others from pa¬ 
tronizing his restaurant. Also he averred that many! of 
his customers were government workers and others vfho 
were members of labor unions, and that by reason of jthe 
illegal conspiracy and unlawful picketing pursuant thereto, 
they had ceased to and would cease to patronize plaintiff. 
(R. 6-7, par. 30) j 

Plaintiff averred that he was in no way connected with 
the Consolidated Terminal Company, makers of “ Termi¬ 
nal” ice, and that defendant’s agents had not explained I to 
plaintiff in what way they deemed he was in any manner 
connected with the Consolidated Terminal Corporation, njor 
had defendant’s agents demanded of plaintiff that he do 
anything with respect to the Consolidated Terminal Cor¬ 
poration, except that he must cease buying their ice apd 
stop dealing and trading with this Company. (R. 7, ppr. 

31 ) | 
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Plaintiff averred that he had sustained, was sustaining 
and would continue to sustain irreparable injury as a result 
of defendant’s acts unless the Court enjoined them and 
restrained them from continuing their illegal activities. (R. 
7, par. 32) He likewise averred that as to the relief prayed 
for greater injury would be inflicted upon plaintiff by the 
denial of relief than would be inflicted upon defendant by 
the granting of it. Plaintiff also alleged that he had no 
plain, adequate and complete remedy at law with respect 
to these continuing and future injuries. (R. 7, par. 33) 
After praying for Ten Thousand ($10,000) Dollars dam¬ 
ages to be trebled under the Anti-Trust Acts, counsel fees 
and costs, defendant prayed that the Court permanently 
enjoin and restrain defendants from conducting the said in¬ 
direct and secondary boycott and blacklisting plaintiff, and 
further enjoined and restrain defendants from in any way 
interfering with plaintiff’s conduct of his own business by 
threats, intimidation, coercion, picketing or otherwise. 

Plaintiff further demanded that pending the determina¬ 
tion of this cause, the Court grant a temporary restraining 
order enjoining defendants from conducting the indirect 
and secondary boycott and blacklisting of plaintiff, and 
from in any way interfering with plaintiff’s conduct of his 
own business by threats, intimidation, coercion, picketing, 
or otherwise; and for such other relief as might be neces¬ 
sary in the premises. (R. 7-8) 

In addition to the above prayers plaintiff filed on Febru¬ 
ary 9, 1940, a separate motion for a temporary restraining 
order. This motion asked for the same relief requested in 
the above prayers. (R. 8) No Answer was filed to this 
Motion. On March 7, 1940, defendants filed a Motion to 
Dismiss the Complaint (R. 9) which, as related to the mo¬ 
tion for a temporary restraining order was as follows: 

“The controversy set forth in the complaint involves 
a labor dispute as defined in the Norris-LaGuardia Act. 
Accordingly it becomes incumbent upon plaintiff to dis¬ 
close by affirmative allegations that he was entitled to 
invoke the equitable jurisdiction of this court as limited 
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by such Act. This he has failed to do; accordingly |the 
Cout has no jurisdiction over the subject matterj of 
the action and no jurisdiction to grant the injunctive 
relief requested. 

The complaint wholly fails to state the existence! of 
any action, activity, or conspiracy which is illegal, jun- 
lawful or contrary to the laws of the District of Colum¬ 
bia or of the United States, or which entitles plainjtifF 
to any injunctive relief or to any damages.” (R. 9-10) 

j 

Plaintiff thereupon on March 13th filed an Answer to tjhis 
Motion to Dismiss, the relevant parts being as follows :| 

“The LaGuardia Act does not apply, the facts herein 
being incapable of being fitted into Section 13 (a), (b) 
and (c) of the LaGuardia Act or any other Seetijon. 

The complaint shows on its face an illegal and ma¬ 
licious conspiracy to coerce plaintiff and, if lie does hot 
surrender, to destroy his business. (Complaint, para¬ 
graphs 12, 28) (R. 10) 

THE DECISION AND JUDGMENT BELOW. 

As already indicated in the Jurisdictional Statement the 
Court below overruled defendant’s motion to dismiss ahd 
sustained the complaint insofar as it stated a suit for treble 
damages under the Sherman Act. Defendants having majde 
no application for a special appeal, that question, if any 
exists, is not now before the Court. The only question be¬ 
fore this Court is based upon the following ruling of tihe 
Court below with respect to the application for a temporary 
restraining order and permanent injunction. The Coijrt 
below in its opinion stated: 

“With respect to the prayer in the complaint in the 
Singer case for a temporary and permanent injunction, 
I am convinced that, within the meaning of the Norfis 
LaGuardia Act (Sec. 104, 107 and 113, Ch. 6, Title ^9, 
L T . S. C. A.), there exists a ‘labor dispute’ between such 
persons, although not standing in the proximate rela¬ 
tion of employer and employee, which deprives tl(is 
Court of jurisdiction to grant injunctive relief. As t|ie 
complaint, for the reasons above stated, cannot at this 
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time be dismissed, the allegations and prayer for in¬ 
junctive relief is considered surplusage.” (R. 14) 

Based on this holding the Court below entered the follow¬ 
ing judgment: 

“The Court holds that within the meaning of the 
Norris LaGuardia Act (Sec. 104, 107 and 113, Chap. 6, 
Title 29, IT. S. C. A.) there exists a labor dispute which 
deprives the Court of power to grant injunctive relief 
and denies defendants’ motion for Temporary Re¬ 
straining Order.” (R. 14) 

STATEMENT OF POINTS. 

1. No facts are before this Court except what the Com¬ 
plaint discloses, and the Complaint shows an illegal con¬ 
spiracy in restraint of trade, the heart of which is the threat 
to ruin Plaintiff’s business unless he stops buying “Ter¬ 
minal” ice. 

2. The illegality of this conspiracy was held by the Court 
below and is not now before this Court. 

3. An illegal conspiracy in restraint of trade can be en¬ 
joined unless it involves or grows out of a labor dispute 
within the meaning of the LaGuardia Act. 

4. There is no labor dispute disclosed by the Complaint 
herein, the LaGuardia Act does not apply and the injunc¬ 
tive relief should be granted. 

SUMMARY OF ARGUMENT. 

According to the Teamsters, the mere fact of picketing 
constitutes a “labor dispute.” If the Teamsters can picket 
a restaurant which in the words of their own placards, car¬ 
ried by their own pickets, merely “uses ice unfair to” the 
Teamsters, the Teamsters have privileges no other union 
has. This is due to the fact that they deliver all kinds of 
products and hence can picket and boycott where no other 
union can. If the Teamsters can picket a restaurant be¬ 
cause it uses a product objectionable to the Teamsters, they 
can likewise picket our homes. 
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By “following” food products, materials etc. in poth 
interstate and intrastate commerce, they can becomp a 
super-union controlling American life. We must, there¬ 
fore, fairly face the consequences if the words “involving 
or growing out of a labor dispute” in the LaGuardia Act 
are extended to cover the present case. 

The verified Complaint alleges a conspiracy by a labor 
union and its officers to compel a restaurant keeper who has 
a valuable agreement with an ice company, to cease buying 
ice from that company in accordance with his agreement, 
otherwise the union will ruin his business. Refusing 1 , to 
obey, the union has picketed the restaurant, displaying! on 
one placard that the restaurant “uses ice unfair to” the 
union, and on another placard that “Terminal ice is unfair 
to” the union. In addition to the picketing the union has 
stationed agents in an automobile in front of the restaurant 
and these agents have warned deliverymen that they can¬ 
not cross the picket line. The effect of the above is to con¬ 
vey to the public that the restaurant is involved in “union 
difficulties” and to hurt its business. 

No answer contra verting the above having been filed, the 
Court below has the power to grant a restraining order and 
injunction unless the Norris-LaGuardia Act applies. Tjhe 
LaGuardia Act does not apply for the reason that the fa<its 
herein cannot be fitted into any part of Sec. 13 of that Apt. 
(See. 13, 29 U. S. C. A. 113) The case does not involve par¬ 
sons engaged in the same industry, trade, craft or occupa¬ 
tion. The restaurant-keeper and the union have no direict 
or indirect interests in the same industry, trade, craft qr 
occupation; they are not employees of the same employer 
or members of the same or affiliated organization of employ¬ 
ers or employees. No “dispute” exists herein within tljie 
meaning of subdivisions 1, 2 and 3 of Sec. 13A of the Lp- 
Guardia Act. 

No labor dispute exists within the meaning of Sec. 13 (4) 
of the LaGuardia Act. Sec. 13(b) describing persons par¬ 
ticipating or interested in a “labor dispute” is inappli¬ 
cable. ! 
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And there is no “labor dispute” herein concerning terms 
or conditions of employment or concerning the association 
or representation of persons in negotiating, fixing, main¬ 
taining, changing or seeking to arrange terms or conditions 
of employment. There being no labor dispute and Singer 
not being a disputant, inquiry into whether there is any 
proximate relationship of employer and employee is imma¬ 
terial. (LaGuardia Act, Sec. 13(c)) 

There is no labor dispute involved in the present case 
but at most the mere pretense of a labor dispute as a cloak 
for an illegal conspiracy. This conspiracy cannot be justi¬ 
fied on the ground that the picketing is a mere exercise of 
the right of free speech, a sort of “information service” 
for the benefit of the public. The picketing, coupled with 
the warning off of deliverymen, shows an effort to create 
in the minds of the public the impression that the res¬ 
taurant-keeper is in “union trouble” and this is part of 
the illegal conspiracy. 

Recent Federal cases are not adverse to Plaintiff. In 
U. S. v. Hutcheson, 311 U. S., a labor dispute was clearly in¬ 
volved and so found by the Supreme Court as the basis for 
holding that if the defendants could not be enjoined they 
could not be indicted. The case assumed what we are here 
attempting to determine i. e. whether there is a “labor 
dispute.” 

Milk Wagon Drivers’ Union v. Lake Valley Farm Prod¬ 
ucts, Inc., 311 U. S. , shows a clear labor dispute in 
which the picketing was directed against a system of milk 
distribution in which all the parties concerned had direct 
interests. The dairies, the vendors, and the retail stores 
were all integral parts of the system the teamsters wanted 
to destroy. No “system” whatever is disclosed in the pres¬ 
ent case, and if a restaurant-keeper who in the words of the 
teamsters’ own placard, carried by their own picket, simply 
“uses” Terminal ice, can be destroyed on the theory that 
he is, in the words of the catch phrase, in the “allowable 
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area of economic conflict” 1 then every housewife is subject 
to destruction in the same way and for the same reasons. 

The present case not involving or growing out of a “lkbor 
dispute” the LaGuardia Act is inapplicable and the dourt 
below has power to enjoin the Teamsters. 

ARGUMENT. 


Plaintiff’s Position. 

As is evident from the above facts, the complaint shows 
a conspiracy on the part of a labor union to compel i the 
Plaintiff to stop buying “Terminal” ice; otherwise the labor 
union will destroy Plaintiff’s business. This result j the 
labor union intended to achieve by representing to the pub¬ 
lic, by means of picketing, placards, etc., that the restaurant 
keeper w T as in some sort of “union trouble” as a result of 
which customers would gradually cease dealing with Plain¬ 
tiff. As a matter of fact, the restaurant keeper -was iu no 
“union trouble” at all, having no contact whatever withithe 
union, none of his employees being even eligible for mem¬ 
bership in the union. The impression, however, of “unlion 
trouble” the union endeavored to give and it followed Ijhis 
up by warning off any union delivery men who undertook to 
make deliveries of supplies to Plaintiff. 

On these facts Plaintiff alleged that the conspiracy yas 
illegal, that it had no legal object, that Plaintiff hadjno 
plain, adequate and complete remedy at law and that irre¬ 
parable damage would result to Plaintiff unless the Cojirt 
enjoined the Defendant’s illegal activities. 

The Defendant labor union never bothered to file an An¬ 
swer to these statements under oath. It simply filed a mo¬ 
tion to dismiss to the effect that these allegations showed a 

“labor dispute” was involved and that as they did not st^ite 
— 

i One of those phrases which, as Justice Holmes once remarked, “By their 
very felicity, delay further analysis for fifty years’’ (12 Harvard Law Review, 
page 442). As to the confusing “tyranny of tags and tickets,” see Justice 
Cardozo, “Mr. Justice Holmes,” pages 13-14. 
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a case within the LaGuardia Act the Court below no matter 
what the facts had no power to Act. Plaintiff replied that 
the LaGuardia Act did not apply there being no labor dis¬ 
pute and that the complaint showed on its face an illegal 
and malicious conspiracy to coerce the Plaintiff in restraint 
of trade. 

The Court below held that the complaint showed on its 
face that a “labor dispute” existed and that this deprived 
the Court of jurisdiction to grant injunctive relief. 

It is Plaintiff’s position that there is no labor dispute 
herein and that the LaGuardia Act does not apply to the 
present case. 

II. 

The Present Case Is Not Within the “Public Policy” of the 

LaGuardia Act. 

It must be remembered that the present case is heard 
upon the allegations of the Complaint under oath and upon 
Defendants’ motion to dismiss which admits the truth of 
these allegations. Under the Federal Rules of Civil Proce¬ 
dure it is unnecessary that a complaint should state ulti¬ 
mate facts (Rule 8(A)), though the present Complaint is 
very factual in content. It is sufficient if Plaintiff’s claim 
for relief is disclosed by any method, by facts or otherwise. 
There is a direct allegation in the complaint that Defen¬ 
dants conspired to compel Plaintiff to abandon his custom of 
buying “Terminal ice” and to sever all contractual connec¬ 
tions with Consolidated Terminal, in default of which the 
Union would ruin Plaintiff’s business. After alleging the 
means by which this conspiracy was to be effectuated and 
the overt acts pursuant thereto, the Plaintiff alleged that 
the conspiracy had as its object an illegal restraint of trade 
and an unlawful coercion of Plaintiff and that it had no law¬ 
ful object (R. 6, par. 28). 

Likewise, it is clear from the complaint that the Plaintiff 
was not being “organized” by the Defendant labor union, 
that no effort had ever been made to “unionize” Plaintiff’s 
employees either by the Defendant labor union, the em- 
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ployees themselves, or anyone else, and the employees iwere 
not even eligible for membership in the Defendant labor 
union (R. 2, pars. 5, 7, 8). The complaint alleged as a fact 
that “there is not now and never has been any dispute pend¬ 
ing between Plaintiff and any of the Defendants as to hours 
of labor, wages or terms of employment” (R. 2, par. 6)j. 

It follows from the above that there is absolutely nothing 
in the complaint which brings the Plaintiff within the scope 
of the “public policy” enunciated by the Norris LaGuardia 
Act (29 U. S. C. A., Sec. 102). The Complaint simply al¬ 
leged a miserable and un-American conspiracy on the (part 
of the Teamsters to coerce the Plaintiff into doing wdi^t it 
wanted without even telling the Plaintiff the reasojn it 
wanted it. The Court below must have been reluctant in¬ 
deed to hold as it did. 

We propose to show that the present case does not dove¬ 
tail into any of the situations covered by the LaGuajrdia 
Act. I 


III. 

The Present Case Is Not Within Section 13 of the 
LaGuardia Act (29 U. S. C. A. Sec. 113). 


Section 13, LaGuardia Act is as follows: 

Sec. 13. When used in this Act, and for the purposes 
of this Act— 

I 

(a) A case shall be held to involve or to grow out of 
a labor dispute when the case involves persons who are 
engaged in the same industry, trade, craft, or occupa¬ 
tion ; or have direct or indirect interests therein; or who 
are employees of the same employer; or who are mem¬ 
bers of the same or an affiliated organization of em¬ 
ployers or employees; whether such dispute is (1) !be- 
tween one or more employers or associations of employ¬ 
ers and one or more employees or associations of Em¬ 
ployees; (2) between one or more employers or asso¬ 
ciations of employers and one or more employers! or 
associations of employers; or (3) between one or more 
employees or associations of employees and one j or 
more employees or associations of employees; or wljien 


j 
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the case involves any conflicting or competing interests 
in a “labor dispute” (as hereinafter defined) of “per¬ 
sons participating or interested” therein (as herein¬ 
after defined). 

(b) A person or association shall be held to be a per¬ 
son participating or interested in a labor dispute if re¬ 
lief is sought against him or it, and if he or it is engaged 
in the same industry, trade, craft, or occupation in 
which such dispute occurs, or has a direct or indirect 
interest therein, or is a member, officer, or agent of any 
association composed in whole or in part of employers 
or employees engaged in such industry, trade, craft, or 
occupation. 

(c) The term “labor dispute” includes any contro¬ 
versy concerning terms or conditions of employment, 
or concerning the association or representation of per¬ 
sons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in the 
proximate relation of employer and employee. 

Section 13 of the Norris LaGuardia Act (29 U. S. C. A., 
Sec. 113) defines the classes of cases coming within that 
Act. Taking them up one by one it is clear that the present 
case does not involve or grow out of a labor dispute. The 
complain (R. 2, Sec. 6) denies that there is any labor 
dispute whatever between the Plaintiff and the Defendants. 
As Defendants filed only a motion to dismiss they are com¬ 
pelled to admit this allegation as a fact. We say that there 
is literally nothing in the complaint, from any angle, and 
however interpreted, from which the Defendants can argue 
that there is a labor dispute either with regard to the Plain¬ 
tiff or with regard to anyone else. If Defendants point to 
the placards carried by the pickets to the effect that “Ter¬ 
minal” ice was unfair to the Defendant union, we say that 
this in no way shows that a “labor dispute” exists within 
the meaning of the LaGuardia Act. This harks back to the 
peculiar fixation of the Teamsters: the notion that any time 
they choose to picket a “labor dispute” is involved. As the 
Teamsters deliver anything and everything and can picket 
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anything and everything this makes anything they 'Want a 
“labor dispute”. We say that this Court cannot indulge 
in conjecture about this. i 

In addition to the above there is the allegation in thej com¬ 
plaint that Defendants ’ conspiracy had as its object an ille¬ 
gal restraint of trade and an unlawful coercion of Plaintiff 
and had “no lawful object” (R. 6, par. 28). Hence having 
no lawful object and there being no labor dispute, Defen¬ 
dants’ conspiracy must be deemed to have none of the so- 
called beneficent objects of unionization protected by the 
LaGuardia Act and embraced in the high sounding phrase 
“the allowable area of economic conflict.” 

Summing up we ask this Court to be on its guard against 
any argument assuming that a far flung “labor dispute” is 
involved in the present case. A reading of the complaint 
simply shows no such dispute. 

Turning again to Section 13 of the Norris LaGuardia Act, 
it is obvious that the present case does not involve persons 
who were engaged in the same “industry, trade, erafjt or 
occupation.” The Plaintiff is a restaurant keeper and! the 
Defendants are a Teamsters’ Union and its officers. |The 
complaint expressly shows that none of the Defendants land 
no members of the Defendant Union have ever been em¬ 
ployed by Plaintiff and that no employees of Plaintiff i are 
even eligible for membership in the Defendant Union (i. 2, 
pars. 7-8). | 

Neither the Plaintiff nor the Defendants have any direct 
or indirect interests in “the same industry, trade, craft or 
occupation.” The Plaintiff is not the slightest bit inter¬ 
ested in the Teamsters Union, the Teamsters Union is !not 
the slightest bit interested in the restaurant business. 
Singer has absolutely no interest in the ice business. | 
The parties in the present case are obviously not “Em¬ 
ployees of the same employer.” 

The parties are obviously not “members of the samej or 
affiliated organization of employers or employees.” 

Under Section 13(a), it is clear that there is no “lator 
dispute” in the present case (1) between one or more em- 
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plovers or associations of employers and one or more em¬ 
ployees or association of employees, (2) between one or 
more employers or associations of employers and one or 
more employers or associations of employers, or (3) be¬ 
tween one or more employees or associations of employees 
and one or more employees or associations of employees. 

Nor does the case involve any “conflicting or competing 
interests” in a labor dispute (as hereinafter defined) of 
“persons participating or interested therein” (as herein¬ 
after defined). As stated above, there is simply no “labor 
dispute” at all shown in Plaintiff’s complaint. 

Nor is Plaintiff a person “participating or interested” 
in a “labor dispute” within the meaning of Section 13 (b) 
(29 U. S. C. A., Sec. 113(b)). No “relief” is sought against 
Singer, at least no legal “relief.” All the Union wants is 
to have Singer, because of fear of the Union’s illegal threats, 
to stop buying “Terminal ice.” Singer is not engaged in 
“the same industry, trade, craft or occupation” in which 
such dispute occurs (Section 13(b), 29 U. S. C. A.). The 
complaint (R. 2, par. 6) negatives any dispute at all and 
obviously Singer is engaged in the restaurant business, not 
in the teamster business. Nor has Singer “any direct or 
indirect interest therein.” Singer, employing no teamsters 
(R. 2, par. &), has no “direct or indirect interest” in the 
Teamsters’ Union. Nor is Singer a “member, officer or 
agent of any association composed in whole or in part of 
employers or employees engaged in such industry, trade, 
craft or occupation.” There is no “sameness” of such 
things as between Singer and the Union. 

There is no “labor dispute” within the meaning of Sec¬ 
tion 13(c) (29 U.S.C.A., Sec. 113(c)). There is no conspir¬ 
acy here concerning terms or conditions of employment. 
This is directly negatived in the complaint (R. 2, par. 6). 
Nor is there any conspiracy between Plaintiff and Defen¬ 
dants concerning the “association or representation of per¬ 
sons.” Singer does not care who represents the Team¬ 
sters. Nor does he care who represents them “in negotiat- 
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ing, fixing, maintaining, changing or seeking to arrange 
terms or conditions of employment.’’ j 

Lastly, Singer and the Teamsters Union do not stahd in 
the proximate relation of employer and employee. They 
are in no relation whatever, proximate or otherwise. I 
It follows from the above that there is literally no way to 
dovetail the present case into any of the provisions of the 
LaGuardia Act. Assuming that Act to be a beautiful! mo¬ 
saic with only one stone missing, we know of no wajy to 
make the present case the missing stone. We cannot| find 
the place in the Act in which to put the present ease.! In 
this respect neither Defendants’ motion of dismiss (it. 9) 
nor the Court’s ruling below (R. 14) is of the slightest help. 
Both simply say that there is a “labor dispute” without 
giving any reasons. The Court simply said that therei ex¬ 
ists a “labor dispute”, although as the Court says the per¬ 
sons do not stand in the proximate relation of employer land 
employee. As seen above, they stood in no relation what¬ 
ever. It does no good for the disputants to stand ih a 
proximate or un-proximate relation of employer and em¬ 
ployee unless the other features of Section 13(c) (29 Uj. S. 
C. A., Sec. 113(c) are present. We do not see how it is pos¬ 
sible under the allegations of this complaint to eke out of it 
any information whatever upon which the Court below! or 
this Court can hold that a conspiracy, otherwise restrajin- 
able, concerns “terms or conditions of employment” |or 
any of the other things covered by Section 13(c). 

We believe it is impossible to bring the complaint herein 
within any of the provisions of Section 13 of the LaGuarcjda 
Act. These sections simply do not apply; the only hoipe 
therefore for defendants is to attempt to bring the present 
case within the scope of these sections by certain so-callbd 
“broad” decisions. The more prominent of these decisions 
will be discussed. j 
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IV. 

The Recent Cases. 

The recent case of U. S. v. Hutcheson, 311 U. S. p. ; 
85 L. Ed. 422, seems inapplicable. In this case there was 
an admitted labor dispute within the meaning of the La- 
Guardia Act. In the course of that labor dispute some of 
the parties undertook a secondary boycott, among other 
things, and were indicted for a conspiracy in restraint of 
trade. The Supreme Court having held that a labor dispute 
existed, pointed out that, this being so. the LaGuardia Act 
prevented an injunction. Hence a defendant could not be 
prosecuted criminally when he could not be enjoined civilly. 
This is all the case held. The case is entirely inapplicable 
to the present case because the very foundation of the Hut¬ 
cheson decision was the fact that a labor dispute existed. 
This is the very question which we are attempting to solve 
in the present case. 

No doubt our opponents will cite Milk Wagon Drivers’ 

Union v. Lake Valley Farm Products, Inc. (311 U. S.-, 

61 Sup. Ct. 122) as authority for holding the LaGuardia 

Act applicable to the present case. In that case the old- 

fashioned method of milk distribution had given way to 

the so-called “vendor” svstem under which “vendors” de- 

•> 

livered milk at wholesale to retail stores. The Lake Valley 
Company was a cut-rate dairy in that it distributed its milk 
through these vendors to the cut-rate retail stores who sold 
“cash and carry.” This system was disadvantageous to the 
old-fashioned method of distribution and in particular dis¬ 
advantageous to the union milk-wagon drivers who distrib¬ 
uted the milk in the old way. When the newcomers, the 
vendors, proceeded to organize a C. I. 0. union, the old- 
fashioned milk-wagon drivers in the A. F. of L. Union pro¬ 
ceeded to picket the cut-rate stores to which the vendors 
sold the milk under the new system. These stores displayed 
C. I. 0. Union cards in their windows. The pickets carried 
placards stating “This milk store is unfair” to the A. F. 
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of L. local, the distributors union, whose members were the 
old time milk--wagon drivers. A regular labor war ensued, 
fraught with all sorts of strife, violence, etc., all carried on 
in characteristic style. This resulted in the “vendojrs” 
under the new system, organized as a C. I. 0. Union,j to¬ 
gether with two Chicago dairies whose milk was distrib¬ 
uted by the vendors, and a Wisconsin co-operative, sijing 
for an injunction. The plaintiffs claimed that the defen¬ 
dants, the A. F. of L. Local and its officials had entejred 
into a conspiracy to restrain interstate commerce in viola¬ 
tion of the Sherman and Clayton Acts. The District Cojurt 
held that it was a labor dispute; the Circuit Court of Ap¬ 
peals reversed, holding that it was not, and even if it were 
the trial court could enjoin the defendants if the Sherman 
Act had been violated. The Supreme Court reversed the 
Circuit Court of Appeals, holding squarely that there wab a 
labor dispute involved and that if a labor dispute was! in 
fact involved it made no difference whether the Shermjan 
Act had been violated or not. The LaGuardia Act applied 
and no court could enjoin the defendants unless in compli¬ 
ance with the LaGuardia Act. i 

It should be noted that this ease is different from the 
present case in the following respects: 

There was unquestionably a labor dispute. The wdiple 
controversy turned upon the members of the old union, the 
A. F. of L. Union, picketing the retail stores which sold 
cut-price milk under the vendor system. These stores vrere 
“milk” stores as the placard indicated, whereas Singeri’s 
Restaurant can hardly be called an “ice store.” The plab- 
ards carried by the pickets denounced these cut rate stores 
as unfair to the A. F. of L. Local. The public was sup¬ 
posed to draw the inference from the placards that the re¬ 
tail stores in selling a cut-rate product under the vendcir 
svstem were unfair to the old time union and thereby tio 
discredit the public’s use of the product distributed undeir 
the new system. The argument back of the placards wais 
that if less people bought the vendor distributed product, 
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the vendor method of distribution would go out of existence 
and the old fashioned milk-wagon drivers would then come 
back into their own. 

It is obvious from the above that it was the system which 
was struck at. But Singer is not part of any “system”— 
he is an individual. The union might as well picket every 
housewife in Washington who uses “Terminal” ice. In 
the Lake Valley case, the vendors naturally had an interest 
in the vendor system—it was their livelihood. The old-time 
milk-wagon drivers likewise had an interest in it; it was 
destroying their occupation. The dairies were utilizing the 
new system to sell cheaper milk to the stores and the stores 
were using the new system to sell cheaper milk to the public. 
The whole system operated in a circle and it was this sys¬ 
tem which the picketing was designed to attack. All the par¬ 
ties involved had a direct interest in the system and a direct 
interest in the labor dispute. In what way are these facts 
applicable to the present case? 

In the Lake Valley case, the following statement, almost 
at the beginning of Mr. Justice Black’s opinion should be 
noted: 

“The Norris-LaGuardia Act applies to labor dis¬ 
putes between ‘persons who are engaged in the same 
industry, trade, craft or occupation; or have direct or 
indirect interests therein.’ Here, all of the parties 
have ‘direct or indirect interests’ in the production, 
processing, sale, and distribution of milk” (Italics 
ours) (85 L. Ed. 92) 

The above quotation shows how far away the Lake Valley 
case is from the present case. As already noted, Singer is 
in the restaurant business; the Teamsters are a labor union. 
Singer employs no teamsters; none of Singer’s employees 
are even eligible for membership in the teamsters union. 
Singer has no direct or indirect interest in the teamsters 
union, nor has Singer, with or without the teamsters, any 
“direct or indirect” interest in the production, processing, 
sale or distribution of ice. It is necessary not that one 
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party should have an interest, direct or indirect, in thej pro¬ 
duction, processing, sale or distribution of ice, but that jboth 
parties should. (LaGuardia Act, Sec. 13A, 29 U. S. (j). A. 
Sec. 113A.) 

V. 

There is no Labor Dispute Herein: But Only the Pretense 

of a Labor Dispute. 

i 

It is clear that there is no “labor dispute” in the present 
case. A labor dispute must be a “good faith” labor (dis¬ 
pute, as said in Lake Valley v. Milk Way on Union, 10j3 F. 
(2) 436, 442, and this was approved by the Supreme Cpurt 
in Milk Way on Union v. Lake Valley Products, 311 TJ.j S.; 
85 L. Ed. 91, 95, though it held one was there present. 
There is only the pretense of a “labor dispute” to elioak 
an illegal conspiracy. In that pretense, and in that con¬ 
spiracy, apparently innocent activities are merged and par¬ 
take of the dark color of the entire picture. 

Referring to a situation of this character, Mr. Justice 
Frankfurter, writing for the Supreme Court, said in Amer¬ 
ican Federation of Labor v. Swing, 311 U. S.: 

“In No. 1, Milk Wagon Drivers Union v. Meadow- 
moor Dairies, Inc., decided this day, we held that 
acts of picketing when blended with violence may hqve 
a significance which neutralizes the constitutional im- 
munitv which such acts would have in isolation.” | 


Substitute “threats and fraud” for “violence” 



above quotation and you have the present case. The phiie- 
ards carried by the pickets to the effect that Singer’s Res¬ 
taurant “uses ice unfair to” the Teamsters and that “Ter¬ 
minal” ice is unfair to the Teamsters, while they might law¬ 
fully be displayed in front of the Terminal Ice Companyj’s 
premises, or in front of the Supreme Court for that matter, 
have a separate and illegal significance when woven injto 
the pattern of defendant’s other acts. It is not entirely 
what is said that determines the right of free speech, bfit 


i 


I 
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whore a man says it. As Justice Holmes once remarked, 
a man can hardly, on the theory of free speech, shout 
“Fire”! in a crowded theatre, (Schenck v. U. S., 249 U. S. 
52). Similarly, while picketing is frequently justified on the 
theory that it acquaints the public with the facts, it can 
hardly be so justified in the present case. Something more 
than a mere “information service” for the benefit of the 
public was in contemplation when the Union undertook, by 
pickets in front of Singer’s restaurant, to call “Terminal” 
ice unfair to Teamsters and to point out that Singer “uses 
ice unfair to” the Teamsters. These placards did not 
amount to mere words. Thev were verbal acts. They were 
part of the illegal conspiracy to ruin plaintiff’s business (R. 
3, par. 12) and, as alleged in the Complaint, (R. 4, par. 17) 
were part of an attempt to impress upon the public that 
Singer was involved in “Union trouble” with the Team¬ 
sters. They were, therefore, part of the general conspiracy 
to persuade customers not to enter Siinger’s restaurant and 
not to deal with him. (R. 4, par. 17) The picketing must 
be considered in the light of the conspiracy and as part of 
it. To determine its character the defendant’s threats must 
be taken into consideration together with defendant’s ac¬ 
tions in warning off delivery men and having their agents 
accost them from parked automobiles as the delivery men 
attempted to make deliveries. (R. 4, par. 16; R. 5, pars. 21- 
22; R. 6, pars. 25-26) 

Viewed in this context the pickets come within the con¬ 
demnation of Chief Justice Hughes’ language in Near v. 
Minnesota, 283 U. S. 701, at page 714-716, wherein he said: 

“The constitutional guarantee of free speech does 
not ‘protect a man from an injunction against uttering 
words that may have all the effect of force’. Gomper 
v. Buck Stove Company , 221 U. S. 418.” 

The pickets in the present case, coupled with the warning 
off of delivery men were designed to and did have all of the 
effect of force and violence. In the present case there is 
no difference in principle between putting a restaurant 


I 

I 


25 

owner in physical fear of his life to compel him to stop buy¬ 
ing “Terminal” ice and telling him that if he does nojt do 
so the union will deprive him of his children’s bread, 'fhis 
is reflected in Chief Justice Taft’s statement in Truap v. 
Corrigan, 257 U. S. 312 at page 329, wherein he stated s 

“Violence could not have been more effective.! It 
was moral coercion bv illegal annovance and obsthic- 
tion and it thus was plainly a conspiracy.” 

i 

We see no difference between picketing blended with 
physical violence, referred to in the first sentence of Mr. 
Justice Frankfurter’s opinion in American Federation of 

Labor v. Swing, February 10, 1941 (311 U. S.), jjmd 

picketing blended with moral violence in the present case. 
Such picketing is malicious license. 

It must be remembered that the Complaint charges a 
malicious conspiracy to compel the plaintiff to abandon bis 
agreement with the Consolidated Terminal Company and 
to cease buying “Terminal” ice,” in default of which de¬ 
fendants would ruin plaintiff’s business. (R. 3, par. 12) 
The Complaint alleged that this conspiracy was illegal ^nd 
that it had no lawful object. (R. 6, par. 28) 

In legal effect there is no difference between carrying put 
a conspiracy tainted with violence and a conspiracy tainted 
with any other form of illegality such as, in the present cape, 
moral violence. 

Such a conspiracy never can be a true “labor disputel” 
The above view point is reflected in Milk Wagon Drivers 
Union v. Meadowmoor Dairies Inc., 311 U. S. p. another 
teamster case decided by the Supreme Court February 10, 
1941, wherein Mr. Justice Frankfurter said: 

“Acts which in isolation are peaceful may be pa^t 
of a coercive thrust when entangled with acts of vio¬ 
lence. The picketing in this case was set in a back¬ 
ground of violence.” 

Again we say insert “moral” violence for the “physi¬ 
cal” violence referred to above and we have the present 


case. 
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In the same opinion Mr. Justice Frankfurter after say¬ 
ing that “generous scope must be given to the guarantee 
of free speech,” states: 

“Especially is this attitude to be observed where, as 
in labor controversies, the feelings of even the most 
detached minds may become engaged and a show of 
violence may make still further demands on calm judg¬ 
ment. It is therefore relevant to remind that the 
power to deny what otherwise would be lawful 'picket¬ 
ing derives from the power of the states to prevent 
future coercion.” 

This is applicable to the present case wherein it is within 
the power of the Court to prevent future moral coercion 
as well as future physical coercion. 

Later in the same opinion, Justice Frankfurter stresses 
the necessity of dealing with the facts as presented in the 
particular case and in the particular injunctive request. He 
disposes of the frequent argument that if picketing is pro¬ 
hibited in one case it is prohibited in all cases, and so picket¬ 
ing cannot be prohibited at all. He says: 

“It distorts the meaning of things to generalize the 
terms of an injunction derived from and directed to¬ 
wards violent misconduct as though it were an ab¬ 
stract prohibition of all picketing wholly unrelated to 
the violence involved.” 

Applying the above to the present case, it is the picketing 
in the context of the present case, coupled with, and as part 
of, the conspiracy based on moral violence which plaintiff 
wants prohibited. In the present case as in the case dealt 
with by Mr. Justice Frankfurter, it is picketing in front of 
Singer’s restaurant, not picketing in front of the Terminal 
Ice Company or elsewhere which plaintiff wants prohibited. 
So far as Singer is concerned the Teamsters may denounce 
the Terminal Ice Company or “Terminal Ice” anywhere in 
Washington except in front of Singer’s restaurant as part 
of a planned conspiracy against Singer. 

Summing up the Meadow moor case in its application to 
the present case, it will be seen that the Supreme Court re- 
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fused to hold a state statute unconstitutional on the claim 
that an injunction against picketing violated the guarantee 
of free speech. The reason was that the otherwise viilid 
exercise of the right of free speech was woven into a pat¬ 
tern of violence. We see no difference between the physical 
violence of the Meadowmoor case and the illegal threatened 
moral violence of the present conspiracy. The defense of 
free speech should be no more available to the Teamsters 
in the present case than it was available to the Teamsters 
in the Meadowmoor case. The Meadowmoor case, it is trjie, 
involved a labor dispute, a far reaching conflict over wages, 
hours, and working conditions. As already seen, there; is 
no such dispute between Singer and the Teamsters. But the 
effect of the picketing is to impress on the public the idea 
that there is such a dispute. In this situation the ILa- 
Guardia Act is entirely inapplicable. It follows from tjhc 
nature and object of the picketing herein that it is qot 
picketing of the type protected by Sec. 4(c) of the l|a- 
Guardia Act (29 U. S. C. A. 104(e)) or legally permissible 
at all. Under this sham of a so-called “labor dispute” the 
Teamsters are attempting to achieve by moral violence 
what they attempted to achieve in the Meadowmoor ca$e 
by physical violence. Of the two, modern life is so consti¬ 
tuted that moral violence is by far the more important fac¬ 
tor and Courts of Equity ought to be far more solicitors 
to protect against it. There can be no legal justification 
for it. 

CONCLUSION. 


The Judgment below should be reversed. 


Respectfully submitted, 


William E. Leahy 
William J. Hughes, Jr. 
Nicholas J. Chiascione 
Bowen Building 
Washington, D. C. 
Attorneys for Appellant 
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for the District of Columbia i 

i 

i 

OCTOBER TERM, 1940 


SPECIAL CALENDAR. 

No. 7786 


BENARD SINGER, Appellant, ; 

i 

vs. j 

DRIVERS, CHAUFFEURS AND HELPERS LOC^L 
UNION 639, ET AL., Appellees . j 


Appeal from the District Court of the United States 
for the District of Columbia 


ARGUMENT. 

The brief of appellant docs not—it cannot—cite a singjle 
authority in support of the assertion that the controversy 
in this case does not present a “labor dispute” within tljie 
meaning of the Norris-LaGuardia Act. Instead, the bri^f 
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is almost entirely devoted to the futile effort of distinguish¬ 
ing the indistinguishable decisions recently rendered bv the 
United States Supreme Court. We can see no value in a 
lengthy reply brief elaborating upon the palpable contra¬ 
dictions and confused reasoning in appellant’s arguments. 

Indeed, in view of the crystal clarity of the rulings re¬ 
cently announced by the United States Supreme Court, we 
sincerelv believe that anything more than a succinct state- 
ment of the existing law, with brief reference to the con¬ 
trolling authorities, would be an unnecessary imposition 
upon this Court’s valuable time. 

Especially so, in the light of this Court ’s decision in the 
case of William Green, et al. v. Joseph Obcrgfell, et al. 
(No. 7551), decided March 17, 1941, after appellant’s brief 
was served upon us. The opinion contains an exhaustive 
analysis of Section 13 of the Norris-LaGuardia Act, its 
purpose, meaning, background and philosophy. The Court 
also refers to and discusses the recent Supreme Court de¬ 
cisions referred to above. 

Even before the Green v. Obergfell decision came down, 
this Court had rendered an outstanding and profound 
opinion construing the Norris-LaGuardia Act, particularly 
Section 13 thereof. Fur Workers Union, Local No. 72, v. 
Fur Workers Union, No. 2123S, 105 Fed. (2d) 1. 

The instant case involves merely a union picket peace¬ 
fully publicizing the fact that plaintiff was purchasing non¬ 
union ice. The union followed the non-union product to 
the customer of the non-union manufacturer, who used the 
non-union product in his restaurant business. 

Laying aside for the moment the precise issue in this 
case—namely, whether the Norris-LaGuardia Act, which 
operates procedurally as a limitation upon the equity 
powers of Federal courts, is here applicable—it is clear 
that courts now’ recognize that unions may, as a matter of 
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substantive right, lawfully do what defendants have here 
been charged with. i 

# i 

United States v. Hutcheson, (No. 43, decided by I the 
United States Supreme Court February 3, 19411); 
Denver Local Union No. 13, 1. B. of T. C. S. & II. of A., 
et al. v. Perry Truck Lines, et al., 101 Pac. (2d) 436; 
Gold finger v. Feintuch, 276 N. Y. 281; j 

Stoner v. Robert, 34 Wash. Law Report 437; 

S my the Neon Sign Co. v. Local Union No. 405, etc.,\ 284 
N. W. 126. ' ! 

Indeed, it has been authoritatively and conclusively ])eld 
in cases indistinguishable from the instant case that any 
attempts to restrain by legislation or judicial process [the 
union conduct here involved would be in violation of (the 

Fourteenth or Fifth Amendments of the United States 

! 

Constitution guaranteeing the right of free speech. 

American Federation of Labor v. Swing (No. 56, de¬ 
cided by the United States Supreme Court February 
10,1941); I * 

Milk Wagon Drivers v. Meadowmoor Dairies, Inc. (No. 
1, decided by the United States Supreme Court Feb¬ 
ruary 10, 1941); | 

Senn v. Tile Layers’ Protective Union, 301 U. S. 468 j 
Thornhill v. Alabama, 310 U. S. 88; ( 

Carlson v. California, 310 U. S. 106; | 

American Federation of Labor, et al. v. Bain, et al., 106 
Pac. (2d) 544 (Ore.); j 

Journeymen Tailors Union Local No. 105 of Amalga¬ 
mated Clothing Workers of America, et al. v. Miller\s, 
Inc. (No. 700, decided by the United States Suprenjie 
Court March 3, 1941). j 

j 

Clearly, since defendants have both the common law and 
constitutional right to engage in the conduct here involve^, 

2 a I 
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there can be no remaining question of a remedy upon the 
part of plaintiff by injunction or otherwise. As stated by 
Mr. Justice Brandeis in the Senn case, supra, 

“One has no constitutional right to a ‘remedy’ 
against the lawful conduct of another.” 

But even assuming what cannot be conceivably estab- 
lished—that the defendants’ conduct was not lawful—it is 
still clear under the authorities that the Norris-LaGuardia 
Act is applicable and that the remedy by injunction is un¬ 
available. 

The United States Supreme Court’s decision in the case 
of Milk Wagon Drivers* Union v. Lake Valley Farm Prod¬ 
ucts, 311 U. S. 91, is squarely in point. There, as here, the 
complaint alleged a violation of the Sherman Act. There, 
as here, it was averred that a picket established at the 
customer of an unfair producer did not involve a labor dis¬ 
pute. The court unanimously held that the case did involve 
a labor dispute, and that the Norris-LaGuardia Act applied, 
notwithstanding an allegation that the Sherman Act was 
violated. 

Appellant labors vainly to distinguish that case. It seeks 
to do so on the basis of the language in Section 13(a) of the 
Norris-LaGuardia Act, which provides that the Act applies 
to labor disputes between “persons who are engaged in the 
same industry, trade, craft or occupation; or have direct 
or indirect interest therein”. 

The gravamen of appellant’s argument is that the parties 
involved in the Lake Valley case clearly had a direct interest 
in the milk industry, whereas there is no equivalent interest 
“in the same industry” had by the persons here involved. 
The argument is palpably untenable. To use the language 
of the Lake Valley case, “here, all the parties have a ‘direct 
or indirect interest’ in the production, processing, sale and 
distribution” of ice. 



Appellant’s own complaint sets forth beyond refute the 

“direct interest”, not to mention the “indirect interest”, 

. 1 

that the parties have in the ice industry. Paragraph p of 
the complaint shows that plaintiff “has been accusto med 
to buy ice * * * from the Consolidated Terminal Cor¬ 
poration * * and has continuously bought ice from 

the said company” (T. 2, 3). Paragraph 10 avers an!ar¬ 
rangement between the Consolidated Corporation and jthe 
plaintiff, whereby the former furnished the plaintiff jtlie 
“ice required by plaintiff” (T. 3). Paragraph 11 admits 
that plaintiff “would like to continue dealing with the said 
Consolidated Terminal Corporation * * *” (T. 3). Para¬ 
graphs 19 and 21 of the complaint specifically set forth that 
the defendants were in controversy with the Terminal Cor¬ 
poration because the latter “was using non-union ‘Terminal 
ice’ ” (T. 4, 5). 

The foregoing averments in the complaint are a concrete 
demonstration of the “direct interest”—and certainly the 
“indirect interest”—both parties have in the ice industry. 
In addition to the Lake Valley case, the following decisions 
held it to be a “labor dispute” in identical or similar sit¬ 
uations: 

Wilson Co. v. Birl, 103 Fed. (2d) 948; j 

Levering v. Morrin, 71 Fed. (2d) 284; j 

Deiecer Local Union No. 13, 1. B. of T. C. S. dv II. of 

A., et al. v. Perry Truck Lines, et al., supra; 

Gold finger v. Fein tuck, supra; j 

New Negro Alliance v. Sanitary Grocery Co., 303 U. S. 

352; 

Lauf v. Shiuner, 303 U. S. 323; ! 

American Federation of Labor v. Swing, supra; 

Fur Workers Union, Local No. 72 v. Fur Workets 

Union No. 21238, supra. j 

1 

The printed transcript does not contain the full opiniojn 
of the Trial Judge. We, therefore, print the complete dec!- 


i 
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sion as an appendix to this brief because we believe it will 
be helpful to the Court to have the entire decision in printed 
form before it. 

Appellees respectfully pray that the decree of the court 
below be affirmed. 

Respectfully submitted, 

Josefh A. Pad way, 

Henry Kaiser, 

736 Bowen Building, 
Washington, D. C., 
Counsel for Appellees. 
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APPENDIX 

In The District Court of the United States for the 

District of Columbia 


I 

Civil Action No. 5988 I 


Consolidated Terminal Corporation, Plaintiff, j 

vs. | 

Drivers, Chauffeurs and Helpers Local Union 639 fimd 


Charles Bell, Samuel Welch, L. A. Trainham and Stuart 
M. Keyser, Individually and as Officers, Members and 
Representatives of Drivers, Chauffeurs and Helpers Local 
Union 639, Defendants. j 


Civil Action No. 5751 , 

i 

! 

Benard Singer, Plaintiff, j 

vs. I 

Drivers, Chauffeurs and Helpers Local Union 639 and 

Charles Bell, Samuel Welch, L. A. Trainham and Stuart 
M. Keyser, as Officers, Members and Representatives of 
Drivers, Chauffeurs and Helpers Local Union 639, 
Defendants. j 

Memorandum Opinion. j 

Morris, J. In each of these cases a motion to dismiss tile 
complaint was filed by the defendants. It was agreed that, 
the cases should be heard together on such motion. 

The Consolidated Terminal Corporation is engaged ijn 
the wholesale manufacture and distribution of ice in thje 
District of Columbia, and has an extensive trade in th'p 
District of Columbia, Maryland and Virginia. The defend¬ 
ant, Drivers, Chauffeurs and Helpers Union 639, is a volun¬ 
tary, unincorporated association, and is a labor organizaj- 
tion, the membership of which are drivers, chauffeurs an<jl 
helpers. Benard Singer, the plaintiff in the other action 
is the owner and operator of Singer’s Lafayette Bar and 


i 

i 


i 

i 
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Restaurant in the District of Columbia, and under an agree¬ 
ment with the Consolidated Terminal Corporation pur¬ 
chases from that company any and all ice required by such 
bar and restaurant at a price which he considers advanta¬ 
geous to himself. The defendants in the Singer action are 
the same as those in the Consolidated Terminal case. 

The Consolidated Terminal Corporation charges the de¬ 
fendants, in the first cause of action, with a conspiracy to 
illegally restrain trade and commerce in the District of Co- 
lumbia, Maryland and Virginia, and asks for damages, to 
be trebled, together with reasonable counsel fees and costs, 
pursuant to the provisions of the Federal Anti-Trust Laws 
(Secs. .‘1 and 13, Ch. 1, Title 13, U. S. C. A.). It is alleged 
that the plaintiff’s employees are not members of any labor 
organization, and that it has had no labor dispute with 
them, and that the defendants wrongfully conspired with 
each other and with other persons, to the plaintiff unknown, 
to compel plaintiff to force its employees against their will 
to join the defendant union, in default of which defendants 
would wreck and destroy plaintiff’s business for the two¬ 
fold purpose of compelling plaintiff to coerce plaintiff’s em¬ 
ployees to join the said union, and to destroy plaintiff’s 
business in order to increase the business of other ice manu¬ 
facturing and distributing companies, which had thereto¬ 
fore been unionized by defendants; and that it was part of 
the said illegal conspiracy that defendants would illegally 
restrain trade and commerce in the District of Columbia, 
Maryland and Virginia. It is further alleged that it was 
part of said illegal conspiracy that the defendants would 
undertake to “picket” plaintiff’s premises and have a 
“picket line patrol” in front of loading platforms where 
ice was loaded at plaintiff’s premises, displaying a placard 
containing the words: 

“Terminal Ice unfair to Drivers, Chauffeurs, and Help¬ 
ers Local Union 630, affiliated with Teamsters Joint Coun¬ 
cil 53, Washington Central Labor Union and A. F. of L.” 

It is also alleged that it was a part of said conspiracy 
that defendants would approach plaintiff’s customers and 
threaten the said customers that unless they ceased doing 
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business with plaintiff, the said customers’ place of busi¬ 
ness would in turn be ‘‘picketed;” that plaintiff’s jcus- 
toniers would be advised that they must do business jvitli 
a union ice company, and not with plaintiff; otherwise) de¬ 
fendants would “picket” their premises and cut off their 
source of supplies; that, after threatening plaintiff’s cus¬ 
tomers, defendants would cut off the source of supplied of 
plaintiff's customers and prevent plaintiff’s customers ftom 
delivering their merchandise to their own customers; tjiat, 
if plaintiff’s customers did not follow the defendants’! in¬ 
structions, defendants would undertake by picketing, boy¬ 
cotts, blacklisting and otherwise to destroy the business of 
such persons and companies; that defendants would com¬ 
municate with the various customers of plaintiff and falsely 
represent to the said customers that plaintiff was “the only 
local ice manufacturer that refuses to recognize or deal with 
organized labor;” that defendants would communicate \v;ith 
plaintiff’s competitors, advising them that the union would 
shortlv make a drive on plaintiff’s business in an effort to 
injure and destroy it, and that the said competing com¬ 
panies should begin a solicitation of plaintiff’s customers, 
a list of which the defendants would furnish plaintiff’s 
competitors. It is further alleged that the defendants hjad 
committed certain overt acts in furtherance of said con¬ 
spiracy, namely, that defendants mailed a postcard to plain¬ 
tiff’s customers, advising them as follows: j 

i 

“We are informed that you are served by the Consoli¬ 
dated Terminal Corporation, which is the only local ice 
manufacturer that refuses to recognize or deal with organ¬ 
ized labor. We would greatly appreciate your cooperation 
with our efforts to secure union conditions in the said com¬ 


pany. 


Verv t rulv vours, 

Drivers, Chauffeurs, Helpers Local Union 639.”! 


It is also alleged that defendant sent a representative 
to at least one of plaintiff’s customers, requesting him jo 
cease dealing with plaintiff, and to give his ice business to 
a union company; that a “picket” has appeared in froUt 
of plaintiff’s premises and proceeded to patrol the prenji- 
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ises, bearing- a placard with the inscription “Terminal Ice 
unfair to Drivers, Chauffeurs and Helpers Local Union No. 
639/’ etc.; and that said “picket” has reappeared every 
day, except Sundays, since the first appearance and con¬ 
tinued to “picket” plaintiff’s premises bearing the said 
placard; that a representative of defendants informed vari¬ 
ous customers of plaintiff that, unless they ceased doing 
business with plaintiff and gave their ice business to a 
union company, defendants would “picket” the said cus¬ 
tomers’ places of business on the following morning; that 
the defendants notified other customers of plaintiff that 
they should cease doing business with plaintiff and do busi¬ 
ness with a union ice company, in default of which they 
would “picket” said customers’ premises; that, upon re¬ 
fusal bv the said customers to cease doing business with 

w t? 

plaintiff, defendant union did in fact “picket” the premises 
of said customers in many instances, in each of which de¬ 
fendants’ “pickets” patrolled in front of the said cus¬ 
tomers’ premises, bearing placards reading: 

“This place of business uses ice unfair to Drivers, Chauf¬ 
feurs and Helpers Local Union 639,” etc.; 

and that said overt acts had continued and are continuing 
at the present time. It is further alleged that said overt 
acts were done as a part of and in furtherance of the 
alleged conspiracy to restrain plaintiff’s trade and business 
and force plaintiff to coerce its employees to join the de¬ 
fendant union, to divert plaintiff’s business to competitors 
of plaintiff, and destroy plaintiff’s business. It is further 
charged that said acts constitute a blacklisting of plaintiff 
and an indirect and secondary boycott of the plaintiff, hav¬ 
ing for its object an illegal restraint of trade and other 
illegal objects, and an illegal coercion of the plaintiff, and 
that said alleged conspiracy and acts committed pursuant 
thereto have no lawful object. It is further alleged that 
the plaintiff has suffered great damage and injury by rea¬ 
son of said alleged conspiracy and the acts committed pur¬ 
suant thereto. 

It is urged by the defendants, in support of their motion 
to dismiss the complaint, that a labor organization consti- 
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i 

tuted of workers engaged in the same trade or occupation 
as non-union employees of an employer, have a legitimate 
interest which affords just cause and excuse for peaceable 
efforts on the part of the members of such labor organiza¬ 
tion to induce such employer to establish union scale! of 
wages and conditions of employment regardless of whether 
or not the employees of that employer make such demands. 
With this, I thoroughly agree. It would be an anachronism 
to say that an employer should only establish high stand¬ 
ards of wages and working conditions upon the insistent 
demand of his own employees. It would not be realistic! to 
say that workers in competition with employees not enjoy¬ 
ing such standards have no substantial interests or legiti¬ 
mate concern in a situation such as stated. Legislation 
which declared organization of labor to be lawful would be 
emptied of much substance if the members of such organ¬ 
izations did not have the right to inform each other ahd 
the public of their legitimate activities. This right of sujcli 
labor organization, in these circumstances, to inform ^ts 
other members and the public generally of the unwillin'jg- 
ness of such employer to establish union standards and con¬ 
ditions of work seems to me, in the light of the decisions 
of the Supreme Court of the United States, and of our own 
Court of Appeals, to be now beyond question, provided suepi 
publicity—whether by means of placards or communicii- 
tions—bo accomplished without force or intimidation, anjd 
with a bona fide purpose of inducing the employer in ques¬ 
tion to establish the desired conditions, rather than as ja 
punitive measure visited upon him because he has not donje 
so. It is difficult for me to perceive how a threat to givjc 
peaceable publicity to the existence of such a controversy 
can be said to constitute unlawful coercion. Patronage 
should and does depend upon public opinion. No channel 
should be closed by which that public opinion is enlightened 
as to matters in which it may be legitimately concerned!. 
And I am further of the opinion that, where peaceful mcan$ 
are employed and the purpose is a legitimate, not a malU 
cious, one, the existence of, and facts concerning, a con¬ 
troversy of this character can properly be made known, not 
only at the premises of the employer of non-union cm-j 


i 


i 
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ployees, but also at or near the premises of a dealer who 
sells the product of such employer. The so-called “picket¬ 
ing” of the distributor or retailer of such product is dis¬ 
tinguishable, I think, from what is generally and loosely 

called a secondary boycott. There is a unity of interest 

* • • 

between the manufacturer and retailer of a product that 
can, in proper circumstances, justify the publicity at the 
premises of the latter respecting the labor dispute with the 
former. If the case of Duplex Printing Press Co. v. Peer¬ 
ing, 254 U. S. 443, held otherwise and is distinguished, 
rather than modified, in the recent case of Apex Hosiery 
Co. y. William Leader, et al„ decided by the Supreme Court 
of the United States on May 27, 1940, it is significant that, 
in that case, there is an admonitory citation to the case of 
New Negro Alliance v. Sanitary Grocery Co.. 303 U. S. 552, 
in which the Court, speaking through Mr. Justice Roberts, 
said, at page 562: 

“The legislative history of the Act demonstrates that it 
was the purpose of the Congress further to extend the 
prohibitions of the Clayton Act respecting the exercise of 
jurisdiction by federal courts and to obviate the results 
of the judicial construction of that Act. (Citing, among 
other cases, the Duplex Printing Press Co. case.) It was 
intended that peaceful and orderly dissemination of in¬ 
formation by those defined as persons interested in a labor 
dispute concerning ‘terms and conditions of employment’ 
in an industry or a plant or a place of business should be 
lawful; that, short of fraud, breach of the peace, violence, 
or conduct otherwise unlawful, those having a direct or 
indirect interest in such terms and conditions of employ¬ 
ment should be at liberty to advertise and disseminate facts 
and information with respect to terms and conditions of 
employment, and peacefully to persuade others to concur in 
their views respecting an employer’s practices.” 

And it has been definitely settled that the statute, upon 
which the first cause of action is grounded, does not con¬ 
cern itself with whether or not the means employed pur¬ 
suant to a conspiracy in restraint of trade and commerce 
is peaceful or violent. Apex Hosiery Co. v. William Leader, 
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cl al., supra. That a labor organization is “to some'ex¬ 
tent” subject to the Federal Anti-Trust Laws is recognized 
in that case. The section of the statute involved in that 
ease had to do with conspiracies in restraint of interstate 
commerce, while the section of the statute here involved— 
because the power of the Congress here is not limitedj by 
the interstate clause of the Constitution—is directed to c|on- 
spiracies in restraint of local as well as interstate com¬ 
merce. Thus, the kinds of commerce are different, blit the 
character of restraint aimed at by the statute is the saiine; 
and, as to such character of restraint, it is said, in the 
Apex Hosier)) case, that, to come within the sweep of jtlic 
statute, the restraint must, both in purpose and effect,| be 
such as to “monopolize the supply, control its price,jor 
discriminate between its would-be purchasers.” If it! is 
not that kind of restraint, then it is not the kind of ire- 
straint denounced by the statute here invoked, even thoujgh 
accompanied by wrongful acts for which other remedies 
may be found. The kind or character of purpose or intcint 
which will bring the activities of the labor organization 
within the sweep of the Sherman Anti-Trust Act is said jby 
the Court, in the Apex Hosiery case, to be that which wjas 
found to be present in the Second Coronado case (Coro¬ 
nado Coal Co. v. Hailed Mine Workers , 268 U. S. 29.j), 
and which alone distinguishes it from the First Coronado 
case ( Hailed Mine Workers v. Coronado Coal Co ., 259 
U. S. 344) and the Leather Workers case (Hailed Leather 
Workers v. Ilerkert. 265 V. S. 457). That difference, iis 
I understand it, is the difference between activities ofja 
labor organization (regardless of whether such activities 
are peaceable or violent) which are carried on with the 
primary purpose of stopping the flow of commerce, the 
restraint of which is interdicted by the pertinent section 
of the Sherman Anti-Trust Law, even though there be sonic 
remote and resulting benefit to those carrying on such 
activities, and those activities which are carried on with 
the primary purpose of securing union standard of wagejs 
and conditions of employment (regardless of whether such 
activities are peaceable or violent), even though the flo\y 
of commerce, the restraint of which is interdicted by thfc 


l 
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pertinent section of the Sherman Anti-Trust Law, is sub¬ 
stantially affected, and even though substantial damage 
and injury is done to an employer with whom the labor 
organization is engaged in a dispute, provided such obstruc¬ 
tion to commerce and injury to the employer is incidental 
to the primary purpose. This seems to me to be only a 
different way of saying that it is the difference between 
a restraint of trade that is not “reasonable’’ and one that 
is; that is, the difference between a conspiracy that is 
malicious in that there is no just cause or excuse based upon 
legitimate interest, and one that is not malicious, because 
it is based upon just cause and excuse by reason of the 
legitimate interests of those concerned. 

Whether or not the acts here complained of fall within 
or without the Sherman Anti-Trust Law, as construed by 
the Supreme Court, must wait upon proof as to what the 
facts and circumstances surrounding the alleged conspiracy 
here complained of actually are. If the purpose and the 
acts pursuant thereto were established to be as claimed by 
defendants’ counsel, I would have no difficulty at all in con¬ 
cluding that they did not come within the ambit of the 
sections of the Sherman Anti-Trust Law here in question. 
However, with the allegations in the bill of complaint men¬ 
tioned above, which have not yet been denied or explained 
by the defendants, but which have, for the purpose of the 
motion to dismiss, been admitted, the case is not in such 
posture that I can determine the critical purpose and intent 
pursuant to which the acts of the defendants were done. 
And so the motion to dismiss in so far as it is addressed 
to the first cause of action stated in the complaint of the 
Consolidated Terminal Corporation case must at this time 
be denied, without prejudice however, to a renewal at the 
trial of the cause. 

The second cause of action, stated in the complaint in 
the Consolidated Terminal Corporation case, consists of 
two counts, both charging libel. The first charges as de¬ 
famatory, false, scandalous and malicious the communica¬ 
tion, dated January 10, 1940, sent by the defendant labor 
organization to customers of the plaintiff, in which it was 
stated that plaintiff is the only local ice manufacturer who 


refuses to recognize or deal with organized labor, and! the 
second count charges that the placards displayed by!the 
“pickets” contained false, scandalous, malicious, defama¬ 
tory and libelous matter in that they characterized j the 
ice manufactured by the plaintiff as “unfair” to the de¬ 
fendant labor organization. In both of these counts it is 
set forth that the alleged false statements have greatly 
hurt and injured the plaintiff in its activities, and that jthe 
plaintiff has been specially damaged and injured in its 
business and has sustained loss and damage to reputation 
and good will, actual loss of business, and loss of profits 
and in other ways. 


It is urged bv the defendants that the allegations do hot 
show that the language used is libelous per sc, and that the 
plaintiff has failed to set forth with sufficient particularity 
the special damages which it is claimed it has suffered. Wit h 
these contentions, I do not agree. As has been pointed oht, 
labor organizations should and do have a right peaceably 
to give publicity to labor disputes in which they are inter¬ 
ested. Even if such activities do not come within the ranjge 
of the Sherman Anti-Trust Law, such right of free speech 
must not be abused. This right to publicize the facts eoln- 
ceruing a labor dispute carries with it an obligation of self- 
restraint to prevent the publication of untruth. It cannot 
be doubted that the publication of a statement to the effect 
that a person or corporation, engaged in manufacture ai}d 
sales to the public, is unfair to organized labor, if in truth 
and in fact such person or corporation is not unfair to 
organized labor, results in inevitable damage and loss t!o 
that person or corporation. In respect of inevitable damagb, 
such a statement, if false and malicious, can be assimilated 
to those expressions which are well recognized in the lay’ 
to be libelous per se, and to contend otherwise is to ignore 
the realities of present day economic life. Special damagcjs 
are not required to be stated with any more particularity 
than the nature of the situation permits. If defendants art* 
embarrassed in their defense, because such damages arg 
not stated with sufficient particularity, they may seek such 
particularity by an appropriate motion. If false statement^ 
have been made maliciously by the defendants concerning 
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the plaintiff, and if the plaintiff lias no relief because there 
is no conspiracy at which the Sherman Anti-Trust Law is 
aimed, it should nevertheless have the opportunity to estab¬ 
lish and recover such damages as it has suffered by reason 
of such wrongful act. The motion to dismiss as to the sec¬ 
ond cause of action set forth in the complaint in the Con¬ 
solidated Terminal case, consisting of the first and second 
counts for libel, is denied. 

In the Singer case, it is urged that the defendants wrong¬ 
fully conspired to compel the plaintiff to abandon his custom 
and practice of buying “Terminal ice” from the Consoli¬ 
dated Terminal Corporation, and to sever all contractual 
connection with the Consolidated Terminal Corporation 
under his agreement with that corporation, in default of 
which defendants would ruin plaintiff’s business; that it 
was a part of said illegal conspiracy that, if plaintiff re¬ 
fused to obev the demand of the defendants, tliev would 
undertake to “picket” plaintiff’s premises and state on 
placards displayed to the public that plaintiff was unfair 
to defendant union; that it was a part of said illegal con¬ 
spiracy that said “pickets” would display on a placard 
that “Terminal ice” was “unfair,” and that plaintiff uses 
ice “unfair” to defendant union, and that said placards 
would be carried by “pickets” up and down in front of 
plaintiff's place of business, displaying prominently to the 
public the statements thereon; that it was part of the illegal 
conspiracy that the defendants or their agents would loiter 
in front of plaintiff’s premises and stop persons delivering 
supplies to plaintiff, such as milk men, bread men, beer 
drivers and deliverers of liquor, and state to the delivery 
men that plaintiff was unfair to the defendant union, and 
that the said delivery men, themselves labor men, were not 
allowed by the rules of their union to violate the said “picket 
line” to deliver supplies to plaintiff; that it was also part 
of said conspiracy to attempt, by the operation of said 
“pickets” and placards, to impress upon the public that 
plaintiff was involved in union labor difficulties with the 
defendants, and to persuade any customers who might be 
members of labor unions to refrain from entering upon 
plaintiff’s premises and dealing with plaintiff. It is alleged 
that, pursuant to said alleged conspiracy, the defendants 
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have committed the following overt acts: That defendants 
sent two of their agents to plaintiff’s restaurant, who stajted 
they were from defendant union, that the plaintiff bought 
“Terminal ice,” that the makers of “Terminal ice” wjere 
not a union shop, and demanded that the plaintiff and jliis 
employees cease using “Terminal ice” or dealing with jits 
makers, the Consolidated Terminal Corporation, that,! if 
plaintiff did not cease using “Terminal ice” and dealing 
with the Consolidated Terminal Corporation, the defendant 
union would “picket” plaintiff’s restaurant; that subse¬ 
quently agents of the defendants sat in a parked car , in 
front of plaintiff’s restaurant for a long period of time ajnd 
advised certain delivery men that plaintiff was using non¬ 
union “Terminal ice,” that “pickets” would be established 
in front of plaintiff’s restaurant, and that said delivery men 
could not deliver any supplies to plaintiff; that the delivery 
men referred to were employed by the following companions: 
Richfield Dairy, Crusty Pie Company, National Brewery 
Company, Hen rich Brewery Company, Anheuser-Busch 
Brewery, and Old German Brewery Company; and that sajd 
delivery men, upon being warned by defendants’ agontjs, 
all went away, stating they could not pass a “picket linei” 
and could not deliver supplies to plaintiff in violation of tile 
instructions of defendants’ agents; that thereafter defend¬ 
ants placed two “pickets” in front of plaintiff’s restaurant, 
each bearing placards, upon one of which was the following- 
inscription : 

“This place of business uses ice unfair to Drivers, Chauf¬ 
feurs and Helpers Local Union 039 affiliated with Teamsterjs 
Joint Council No. 5") and Wash. Central Labor Union an<|l 
A. F. of L.” ; 

i 

and upon the other of which was the following inscription): 

“Terminal ice unfair to Drivers, Chauffeurs and Helpers 
Local Union 039, affiliated with Teamsters Joint Council f>4 
and Wash. Central Labor Union and A. F. of L.”; 

that said “pickets” walked up and down in front of plain-j 
tiffs’ restaurant, and that they have continued and are con-! 
tinuing so to do; that subsequently agents of defendants! 
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stopped a delivery man from the Richfield Dairy who was 
attempting to deliver milk and a delivery man from the 
Crusty Pie Company attempting to deliver pies; that de¬ 
fendants ’ agents warned each that plaintiff was in trouble 
with the union, and that they must not deliver anything to 
plaintiff; and, finally, that thereafter agents of the defend¬ 
ants again appeared in an automobile parked in front of 
plaintiff’s restaurant and again warned delivery men that 
no deliveries could be made to plaintiff’s restaurant, all of 
which acts, it is alleged, were in furtherance of the said 
conspiracy on the part of defendants to coerce plaintiff to 
cease using “Terminal ice” and to cease dealing with the 
Consolidated Terminal Corporation, makers thereof, and 
were also done to restrain plaintiff in his right to contract 
freely with individuals and companies of his choice and 
freely to trade with persons doing business in Washington, 
D. C., which it is averred constitutes a blacklisting of plain¬ 
tiff and an indirect and secondary boycott of plaintiff, hav¬ 
ing for its object an illegal restraint of trade and an unlaw¬ 
ful coercion of plaintiff. It is further alleged that, as a 
result, plaintiff Singer has suffered great injury by reason 
of the alleged intimidation, false statements and inability 
to obtain articles of food and drink necessary to the conduct 
of plaintiff’s business. The plaintiff further alleges that 
he is in no way connected with the Consolidated Terminal 
Corporation, makers of “Terminal ice;” that he has sus¬ 
tained irreparable injury, wherefore the plaintiff asks for 
damages, to be trebled, together with reasonable counsel 
fees and costs, pursuant to the provisions of the Federal 
Anti-Trust Laws (Secs. 3 and 15, Ch. 1, Title 15, U. S. C. A.). 
The plaintiff Singer also asks in his complaint for a tem¬ 
porary restraining order, and to be later granted a perma¬ 
nent injunction, restraining the defendants from conducting 
an indirect and secondary boycott and blacklisting plaintiff, 
and from in any way interfering with plaintiff’s conduct of 
his own business by threats, intimidation, coercion, “picket¬ 
ing,” or otherwise. 

What has been said with reference to the first cause of 
action in the Consolidated Terminal suit has equal applica¬ 
tion here, because, as stated, if the purpose and acts of the 
defendants are not of the character which fall within the 
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sections of the Sherman Anti-Trust Law in question, they 
do not give rise to an action under that Act. Under the 
allegations of the complaint in the Singer case, however, 
which are admitted for the purposes of the motion to dis¬ 
miss, this case too must await proof of the facts and circuiii- 
stanees before it can be determined whether or not the pro¬ 
visions of the Sherman Anti-Trust Law are applicable. Anid 
so the motion to dismiss this complaint must at this time tje 
denied, without prejudice, however, to a renewal at the trisjd 
of the cause. 

With respect to the prayer in the complaint in the Singer 
case for a temporary and permanent injunction, I am con¬ 
vinced that, within the meaning of the Norris-LaGuardik 
Act (Secs. 104, 107 and 113, Ch. 6, Title 29, IT. S. C. A.);, 
there exists a “labor dispute” between such persons, al¬ 
though not standing in the proximate relation of employe}* 
and employee, which deprives this Court of jurisdiction to 
grant injunctive relief. As the complaint, for the reasoni 
above stated, cannot at this time be dismissed, the allegaj 
tions and prayer for injunctive relief is considered surj 
plusage. | 

James W. Morris, 

Justice. | 

June 26, 1940. i 
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